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EXTEACT  FEOM 

PREFACE   TO  THE  FIRST  EDITION. 


I  AM  under  an  obligation  to  the  Liverpool  Board  of 
Legal  Studies  to  supply  the  students  who  attended 
my  lectures  at  Liverpool  with  a  printed  analysis  of 
the  same.  The  idea  that  such  an  analysis  might  be 
of  some  use  to  other  students  has  induced  me  to 
publish  this  little  book,  which  professes  to  be  nothing 
more  than  rough  notes  of  the  outlines  of  my  lectures 
delivered  at  Liverpool  and  Newcastle-upon-Tyne  in 
the  early  pai-t  of  last  year.  It  was  compiled,  in  the 
first  instance,  with  the  object  of  assisting  those  of 
my  own  pupils  who  wished  to  enter  upon  the  course 
of  study  which  I  indicated  to  them  in  my  lectures ; 
and  in  preparing  my  notes  for  the  press  I  had  that 
object  solely  in  view.  It  is  not  intended  to  be  used 
as  a  cram-book,  nor  do  I  imagine  that  a  parrot's 
knowledge  of  its  contents  would  enable  any  student, 
foolish  enough  to  attempt  to  accpiirc  it,  to  cheat  a 
competent  examiner  into  the  belief  that  he  had 
properly  studied  tlie  Law  of  Torts;  if,  indeed,  I 
had  thought  so,  these  pages  would  never  have  seen 
the  light.  I  venture  to  hope,  however,  that  it  may 
prove  of  service  as  an  inducement  to  study  the  Law 
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of  Torts  iu  the  reported  eases  and  in  tlie  various 
works  I  have  referred  to,  and  may  prove  of  value  to 
those  who  wish  to  be  directed  to  the  best  soiu-ces  of 
information  on  tliis  branch  of  tho  law. 

I  have  endeavoured,  as  far  as  possible,  to  acknow- 
ledg'o  my  indebtedness  to  other  writers  in  the  body  of 
my  work ;  but  I  wish  here  to  specially  acknowledge 
my  sense  of  indebtedness  to  Mr.  Frederick  Pollock's 
luminous  and  masterly  treatise  on  the  Law  of  Torts, 
which  no  student  who  wishes  to  thorouglily  master 
the  subject  should  omit  to  read  and  study  carefully. 


ILF. 


2,  Cloisters,  Temple,  E.G., 
March  IGth,  1888. 
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CHAPTEE  I. 

OF  TORT  IN  GENERAL. 


To  define  a  tort  is  well  known  to  be  difficult  and 
unsatisfactory.  The  best  summary  of  the  elements  of 
which  it  is  composed  is  that  given  by  Sir  Frederick 
Pollock  (Law  of  Torts,  oth  ed.,  pp.  19,  20),  and  to 
this  the  reader  is  referred.  Certain  distinguishing 
marks,  we  may,  however,  notice. 

On  the  one  hand,  a  tort  is  to  be  distinguished  from 
crime  :  on  the  other,  from  breach  of  contract. 

It  differs  from  crime  in  respect  of  three  considera- 
tionsP- 

~"  (1}  As  regards  the  consequences  of  the  act  or  omis- 
sion.— A  crime  is  regarded  more  as  an  injury  to  the 
whole  community,  considered  in  its  social  aggregate 
capacity;  while  a  tort  is  regarded  rather  as  an  injmy 
to  a  private  individual,  its  consequences  being  deemed 
less  deleterious  to  the  community  at  large. 

(2)  As  regards  the  nature  of  the  redress  or  remedy. 
— In  tort,  tlio  A\Tongdoor  lias  to  compensate  the 
injured  party,  while  in  crime  ho  is  punished  by  the 
state. 

F.  1 
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(3)  As  regards  procedure. — In  tort,  the  action  is 
brought  by  the  injured  party  ;  in  crime,  proceedings 
are  conducted  in  the  name  of  the  sovereign. 

All  the  three  elements  of  difference  go  to  make 
up  the  distinction.  Blackstone  [a],  the  Institutes  of 
Justinian,  and  Professor  Holland  (b),  rely  only  on 
the  first ;  Austin  {c)  on  the  third. 

It  differs  from  breach  of  contract,  in  that  a  tort  is 
an  infringement  of  a  general  right  or  a  right  in  rem — 
^'.c,  a  right  available  against  the  world  at  large ; 
whereas  breach  of  contract  is  an  infringement  of  a 
right  in  penonam — i.e.,  a  right  available  against  a 
definite  person  or  persons. 

It  is  also  to  be  distinguished  from  breach  of  certain 
personal  relations,  such,  for  example,  as  exist  between 
a  trustee  and  his  cestui  que  tnint,  a  husband  and  his 
wife,  a  shipowner  and  his  salvors  {d ) . 

The  newness  of  a  tort  is  no  objection  to  an  action 
if  it  come  within  any  principle  upon  which  the  courts 
act ;  but  the  court  will  grant  no  relief  if  it  embraces 
Bome  entirely  new  principle  {e). 

(a)  Stephen's  Commentaries,  12th  cd.  vol.  iv.  p.  3. 
{b)  Holland's  .Jurisprudence,  8th  ed.  pp.  333,  334. 
{c]  Austin's  Jurisprudence,  5th  ed.  vol.  i.  pp.  404,  405. 

(d)  For  the  general  theory  determining  liability  in  tort,  the 
student  is  referred  to  that  most  masterly  of  modem  law  books, 
"  The  Common  Law,"  by  Mr.  Justice  0.  W.  Holmes,  Lectures  III. 
and  IV.  ;  more  particularly  pp.  161  — 163. 

(e)  Per  Ashurst,  J.,  in  raslcy  v.  Freeman  (1789),  3  T.  R.  51 ; 
1  R.  R.  634. 
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Where  there  is  injuria  sine  damno,  i.e.,  the  in- 
fringement  of  a  legal  right  without  any  actual  loss 
or  damage,  the  person  whose  right  is  infringed  has 
a  cause  of  action.  Thus  in  Ashhy  v.  WJiitc  (_/'),  the 
defendant,  a  returning  officer,  wrongfully  refused 
to  register  a  duly  tendered  vote  of  the  plaintiff,  a 
legally  qualified  voter.  The  candidate  for  whom 
the  vote  was  tendered  was  elected,  and  no  loss  was 
suffered  by  the  rejection  of  the  vote  ;  nevertheless,  it 
was  held  that  an  action  lay  (//) . 

Where  there  is  damnum  sine  injuria,  i.e.,  actual 
and  substantial  loss  without  infringement  of  any 
legal  right,  no  action  lies  :  e.g.,  A.  and  B.  are  rival 
schoolmasters  ;  A.  sets  uj)  a  rival  school  nest  door  to 
B.'s,  and  boys  from  B.'s  school  flock  to  A.'s.  B.  has 
no  right  of  action  against  A.,  for  no  legal  right  has 
been  infringed  {h). 

(/)  1  Sm.  L.  C.  lOthed.  231. 

{f/)  It  is  worth  noticing,  however,  that  Holt,  C.  J.,  expressly 
negatived  the  doctrine  of  injuria  sine  damno.  See  The  Judgments 
delivered  by  Chief  Justice  Holt,  ^c.,  published  by  Messrs.  Saunders 
&  Benning,  London,  1837. 

(h)  Gloucester  Grammar  School  case  (1110-11),  in  Tear  Book  of 
11  Henry  4,  47,  pi.  21  ;  Chasemore  v.  Richards  (1859),  7  H.  L.  C. 
.'549  ;  and  see  infra,  j^p.  18 — 19,  and  p.  50. 
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CHAPTER  II. 


OF   VARIATIONS   IN   THE    NORMAL    RIGHT   TO    SUE 
ARISING   FROM    PERSONAL   DISABILITY. 

Certain  persons  are  not  capable  of  suing  or  liable  to 
be  sued  in  tort  owing  to  personal  disability. 

Categories  of  such  persons. 

A  convict  wbose  sentence  is  in  force  and  unexpired, 
and  who  is  not  "lawfully  at  large  under  any  licence," 
cannot  sue  "  for  the  recovery  of  any  property,  debt, 
or  damage  whatsoever  "  (33  &  34  Yict.  c.  23,  ss.  8, 
30) .     Nor  can  an  alien  enemy. 

An  infant  may  be  sued  for  a  tort,  but  not  when  it 

would  have  the  effect  of  making  him  liable  on  a 

:  contract  which  he  could  not  otherwise  be  liable  upon ; 

but  the  doctrine  does  not  extend  to  protect  an  infant 

from  the  consequences  of  a  wrong  which  has  been 

induced  by,  and  has  arisen  out  of,  a  contract,  but 

which  is  independent  of  the  contract,  in  the  sense  of 

,;'  not  being  an  act  of  t'lie'Tind  contemplated  by  it. 

;  In  JcnnincjH  v.  Rundall [a) ,  the  defendant,  who  was 

an  infant,  hired  a  marc  for  riding,  and  injured  it  by 

over-riding.     Held,  defendant's  infancy  was  a  good 

defence,  the  action  being  founded  on  contract.     In 

(a)  (1799),  8  T.  R.  335  ;  4  R.  R.  680. 


PEKSONAL  DISABILITY.  O 

Burnard  v.  Haggis  {b),  there  was  a  similar  contract, 
but  defendant  was  expressly  told  that  the  mare  was 
unfit  for  leaping.  The  mare  was  put  at  a  fence,  and 
in  attempting  to  take  it  fell  upon  a  stake,  and  was 
so  injured  that  she  died.  Held,  that  the  infant  had 
committed  an  actionable  wrong,  and  was  therefore 
liable  irrespective  of  the  contract. 

Further,  an  infant  is  not  allowed  to  take  advantage 
of  his  own  fraud,  and  will  be  liable  in  equity  to  make 
restitution,  where  that  is  possible,  for  any  advantage 
he  has  thereby  gained  (c) . 

Married  women  at  common  law  were  not  liable  upon 
contracts,  and,  consequently,  the  same  rule  applied  to 
the  contract  of  a  married  woman  as  to  that  of  an 
infant — that  it  could  not  be  indirectly  enforced  by 
framing  the  pleadings  in  tort.  In  all  real  cases  of  tort, 
however,  a  married  woman  is  as  liable  as  anybody  else ; 
but  inasmuch  as  in  the  eye  of  the  law  she  had  no  pro- 
perty of  her  own  with  which  she  could  pay  damages, 
her  husband  had  to  be  sued  jointly  with  her  {d). 

Under  the  Married  Women's  Property  Act,  1882 
(45  t^  46  Viet.  c.  70),  the  wife  is  liable  for  lier  ante- . 
nuptial  torts,  and  may  be  sued  for  them,  and  sums 

(*)  (1863),  11  C.  B.  N.  S.  45. 

(c)  Bartktt\.  Welh  (1862),  31  L.  J.  Q.  B.  .'57  ;  Lcmpriirc  v.  Lange 
<1879),  12  Ch.  D.  eTr,. 

{d)  Liverpool  Addphi  Loan  Association  v.  I'airhurst  and  Wife 
(1854),  9  Ex.  Rep.  422. 
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recovered  against  her  are  to  be  paid  out  of  her  sepa- 
rate property  {c)  :  the  husband  is  also  liable  to  the 
extent  of  the  property  ho  has  obtained  tlirough  his 
wife  (/'),  and  may  be  sued  jointly  with  her  or 
alone  {(/). 

For  torts  committed  by  or  against  a  wife  during 
marriage  she  is  sued  or  sues  just  as  a  feme  sole,  and 
sums  recovered  against  her  are  to  be  paid  out  of  her 
separate  estate,  and  sums  she  recovers  are  part  of  her 
separate  estate  (h).  The  husband  may  or  may  not 
be  joined  with  her  in  these  actions,  since  the  case 
of  SeroJca  v.  Kattenburg  {i)  has  decided  that  the 
husband  s  old  common  law  liability  for  his  wife's 
torts  committed  during  marriage  is  not  interfered 
with  by  the  Act. 

As  to  torts  committed  against  the  wife  by  her 
husband,  the  wife  may  sue  her  husband  for  the  pro- 
tection and  security  of  her  own  separate  property; 
but  further  than  that,  no  husband  or  wife  shall  be 
entitled  to  sue  the  other  in  tort  [k). 

For  a  long  while  difficulties,  due  rather  to  con- 
siderations of  procedure  than  to  any  fancied  obstacle 
arising  from  a  corporation's  artificial  personality, 
were  felt  in  admitting  that  a  corporation  could  be 
sued.     In  1812  it  was  held,  in   Yarborough  v.  Bank 

{e)  45  &  46  Vict.  c.  75,  s.  13.         (//)  Ibid.  s.  1,  suh-s.  2. 
(/)  Ibid.  s.  14.  (i)  (1886),  17  Q.  B.  D.  177. 

(i/)  Ibid.  8.  15.    -  {k)  45  &  46  Vict.  c.  75,  s.  12. 
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of  England  (/),  that  trover  lay  against  a  corporation ; 
and  in  1842,  in  Jlaiind  v.  Monmouthshire  Canal 
Co.  {m),  that  trespass  also  lay.  It  was  formerly 
doubted  whether  a  corporation,  being  incapable  in 
its  corporate  character  of  a  malicious  intention,  could 
be  liable  to  an  action  for  malicious  prosecution  {n)  ; 
but  the  better  opinion  at  the  present  day  is  that  it 
can(o).  It  has  now  l)ecoinc  r>1;il)lished  that  a  cor- 
poration is  liable  for  torts  committed  by  its  servants 
and  agents,  provided  (1)  the  thing  done  is  within  the 
purpose  of  the  corporation,  and  (2)  done  so  that  it 
would  be  actionable  if  done  by  an  individual  (;>). 

Foreign  sovereigns  and  ambassadors  resident  in 
this  country  can  sue  in  an  English  court  (q),  but 
cannot  be  sued  unless,  indeed,  they  waive  their 
privilege  by  voluntary  submission  to  the  jurisdiction 
or  otherwise  (r). 

{1}  IG  EaHt,  G;  14  R.  R.  272. 

(m)  4  M.  &  G.  452. 

(w)  S/crens  v.  Midland  Counties  Rij.  Co.  (1854),  10  Ex.  352. 

(o)  EduardH  v.  Midland  Ity.  Co.  (1880),  G  Q.  B.  D.  287  ;  Kent  v. 
Courage  (1891),  55  J.  P.  264;  Itayson  v.  Sonlh  London  Tramways 
Co.,  (1893)  2  Q.  B.  304.  See  also  Clerk  and  Lindsell  on  Torts, 
'2ud  ed.  p.  50,  note  (y). 

{p)  See  pp.  22 — 26,  infra,  and  the  cases  there  cited. 

{q)  King  of  Spain  v.  Uullett  (1828),  1  Dow  &  CI.  169;  Republic 
of  Peru  V.  jycguclin  (1872),  L.  R.  7  C.  P.  352 ;  (1875),  20  Eq.  140  ; 
Magdalena  Steam  Navigation  Co.  v.  Martin  (1859),  28  L.  J.  Q.  B. 
310. 

((•)  Dulcc  of  Drunsicick  v.  King  of  llnnover  (1814),  G  Bcav.  1,  51  ; 
Taylor  V.  lioil  (1854),  23  L.  J.  C.  1'.  S'J.  !):;. 
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CIIAPTER  III. 

OF  VARIATIONS  IN  THE  NORMAL  RIGHT  TO  SUE 
ARISING  FROJI  THE  EXISTENCE  OF  SPECIAL 
CIRCUMSTANCES. 

Certain  acts  would  fall  within  the  sphere  of  tort, 
rendering  the  doer  liable  to  an  action  for  damages, 
were  it  not  for  their  being  of  an  altogether  excep- 
tional natui'e  {a). 

Categories  of  such  exceptions  (b). 

[Definition. — Actor :  a  person  who  does  an  act 
which  but  for  special  matter  of  excuse  or  justification 
would  be  actionable.] 

I.  Privilege  of  actor. 
1.  Public. 

a.  Acts  of  state. 

b.  Judicial  acts,  i.  e.,  acts  of  judicial  officers 

in  the  course  of  their  dutj. 

c.  Executive  acts,  i.  c,  acts  of  executive  officers 

in  the  course  of  their  duty. 

(fl)  It  is  due  to  Sir  Frederick  Pollock  to  state  here  that  I  am 
much  indebted  to  him  in  respect  to  this  chapter.  For  a  full  and 
exhaustive  discussion  of  its  subject-matter  the  reader  is  referred 
to  Book  I.  Chap.  IV.  of  that  learned  author's  treatise  on  the  Law 
of  Torts. 

(J)  The  threefold  division  given  in  the  text  does  not  profess  to 
be  anything  more  than  a  rough  classification. 
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2.  Private. 

a.  Quasi-] udicial  acts,  e.g.,  of  committee  of 

club. 

b.  Disciplinary  powers  of  private  persons. 

c.  Powers  conferred  by  law. 
II.  Equ3l  rights. 

1.  Inevitable  accident. 

2.  Exercise  of  common  rights,  e.g.,  trade  com- 

petition. 
III.  Sufferer  disentitled. 

1.  Leave  and  licence. 

2.  Self-defence. 

3.  Acts  of  necessity. 


I.  Privilege  of  actor. 
1.  Public. 

a.  An  act  of  state  is  either — 

(i.)  An  act  done  by  a  foreign  prince  or 
ruler  or  his  representative,  e.g.,  the  am- 
bassador of  some  other  sovereign  state, 
in  his  political  capacity  (c)  ;  or 
(ii.)  An  act  done  by  a  representative  of 
the  Crown  (previously  sanctioned  or 
subsequently  ratified  by  the  Crown), 

(c)  Secretary  of  State  in  Council  nf  India  v.  Kamachee  lioyc  Sahaba 
(1859),  13  M.  P.  C.  C.  22. 
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aflPecting  the  person  or  property  of  some 

one  not  a  British  suhject. 

In  Buron  v.  Do/D/an  {d),  plaintiff  sued 
defendant,  a  naval  captain,  for  burning- 
plaintiff's  barraeoons  and  releasing  slaves 
in  them.  It  was  held  that  defendant 
was  not  liable,  having  acted  in  the  capa- 
city of  an  officer  of  the  Crown,  and  the 
Crown  having  accepted  his  act  as  its 
own. 

There  is  no  liability  for  acts  of  this 
kind. 

As  between  a  sovereign  and  his  subjects, 
there  is  no  such  thing  as  an  act  of  state ; 
i.e.,  to  plead  the  sovereign's  command  is 
no  excuse,  unless  such  command  is  lawful 
in  itself,  "  for  the  warrant  of  no  man, 
not  even  of  the  king  himself,  can  excuse 
the  doing  of  an  illegal  act"  (c).  It  is  for 
the  court  to  determine  whether  the  com- 
mand is,  or  is  not,  lawful. 
b.  Judicial  acts. — Judges  of  superior  courts, — 
i.e.,  the  House  of  Lords,  the  Judicial 
Committee  of  the  Privy  Council,  the 
Court  of  Appeal,  the  High  Court  of 
Justice  and  any  Divisional  Court  there- 

{(1)  (1859),  2  Ex.  Rep.  167. 

(<■)  Per  cur.  in  Sands  v.  Child  and  others  (1G93),  3  Lev.  352. 
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of  (/),    Courts   of  Nisi   Prius   and  As- 
size {g), — are  not  liable  for  acts  done  in 
their  judicial  capacity,  or  for  errors  of 
judgment ;  but — 
(i.)  By  31  Car.  2,  c.  2,  s.  9,  a  judge  in 

vacation  who  refuses  to  grant  a  writ 

of  habeas  corpus  is  liable ; 
(ii.)  By  13  Edw.  1  (st.  West.  2),  c.  31,  a 

judge   who   refuses  to    seal  a  bill  of 

exceptions  is  liable  (//). 
The  same  immunity  applies  to  judges  of 
inferior  coui'ts,  but  in  a  superior  court 
it  is  presumed  that  everything  is  within 
its  jurisdiction,  and  plaintiff  must  prove 
the  contrary.  In  inferior  courts,  there  is 
no  such  presumjition,  and  the  judge  must 
prove  that  the  act  complained  of  is  within 
his  jurisdiction  (i). 

Members  of  naval  and  military  courts- 
martial  are  not  liable  for  acts  done  in 
their  cajiacity  as  such  (,/). 

An  arbitrator,  as  being  in  loco  judicis, 
if  acting  lionestly  is  not  liable  for  errors 

(/)  Judicature  Act,  1873,  a.  29. 
{(f)  Ex  parte  Fernandez  (1861),  30  L.  J.  C.  P.  321. 
(A)  Thirt  practice  is  now  obsolete, 
(i)  IIouMoi  V.  /^mith  (18.00),  14  Q.  B.  811. 

U)  Daivkinn  v.  Lord  Jiohhij  (1H75),  L.  R.  7  H.  L.  744  ;  Dawkina 
V.  Frincc  Edward  of  Suxc- Weimar  (1876),  1  Q.  B.  D.  499. 
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in  judgment  (/.■) ;  Lut  lie  is,  of  course, 
liable  for  fraud  or  collusion  (1) . 
c.  Executive  acts. — No  action  lies  against  a 
public  ofTieer  for  tlie  regular  enforcement 
"ofany  sentence  or  process  of  law  within 
the  jurisdiction  of  the  court  under  whose 
authority  he  acts,  but  he  must  act  "  in  a 
manner  in  itself  reasonable7and  in^exeou- 
tioiToI  an  a])parontly  i^egular  warrant  or 
order,  wliidi,  on  tlic^  face  of  it,  ho  is  bound 
to  obey  "  {)ii).  Where,  however,  the  court 
issuing  process  has  no  jurisdiction,  officers 
are  liable  at  common  law  (;/) ;  but  a 
constable  or  officer  acting  under  a  jus- 
tice's warrant  is  protected  by  24  Geo.  2, 
c.  44,  s.  6,  if  he  produce  a  copy  of  such 
■warrant  within  six  days  of  demand. 

By  the  Public  Authorities  Protection 
Act,  1893  (56  &  57  Vict.  o.  61),  every 
action  brought  against  any  person  for 
any  act  in  pursuance  or  execution  or 
intended  execution  of  any  statutory  or 
public  duty  or  authority,  must  be  brought 

{k)  Stevenson  v.  Watson  (architect  nominated  to  certify  what  was 
due  to  contractor)  (1879),  4  C.  P.  D.  148. 

(0  Ihid.     See  also  Pappa  v.  Roxe  (1872),  L.  R.  7  C.  P.  525. 

(;«)  Pollock,  5th  ed.  p.  112.  See  also  Mayor  of  London  v.  Cox 
<1867),  2  H.  L.  at  p.  269. 

(h)  Clark  y.  Woods  (1848),  2  Ex.  395. 
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witliin  six  months  from  tlie  date  of  the 
act  complained  of,  and  the  defendant  is 
entitled,  in  lieu  of  or  in  addition  to  any- 
other  plea,  to  plead  tender  of  amends 
before  the  action  was  commenced.  The 
Act  also  provides  (o)  that  if  the  plaintiff 
has  not,  in  the  opinion  of  the  court, 
afforded  the  defendant  sufficient  oppor- 
tunity of  tendering  amends  before  the 
commencement  of  the  action,  the  court 
may  award  costs  to  the  defendant. 
2.  Private. 

a.  Guasi-judicial  acts,  e.g.,  acts  of  universities, 
colleges,  club  committees,  Inns  of  Court. 
Persons  exercising  quasi- judicial  powers  are 
not  liable  for  removing  a  man  from  office  or 
membership,  or  otherwise  dealing  with  him 
to  his  disadvantage,  provided  they — 

(1)  act  in  good  faith  ; 

(2)  give  him  a  fair  and  sufficient  notice 

of  his  offence ; 

(3)  give  him  an  opportunity  of  defend- 

ing himself ; 

(4)  observe  the  rules  (if  any)  laid  down 

by  statute  or  by  the  particular  body 
to  wliich  they  belong. 
If  these  conditions  are  satisfied  the  court 
(o)  Section  1,  sub-s.  (d). 
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will  not  interfere,  even  if  it  thinks  the  decision 
is  wrong  (o). 

If  the  statute  give  absolute  discretionary 
powers  there  is  no  necessity  to  show  proceed- 
ings in  the  nature  of  judicial  proceedings,  or, 
indeed,  any  reason  at  all  for  the  act  com- 
plained of  ( /;) . 

b.  Disciplinary  powers  of  private  persons. 

Parents  and  persons  in  loco  parentis  are  not 
liable  for  exercising  summary  force  and  re- 
straint, if  acting  bond  fide  and  in  a  reasonable 
and  moderate  manner  {q) . 

The  master  of  a  merchant  ship  has  by 
necessity  the  right  of  using  force  to  preserve 
order  and  discipline  (r) ;  but  where  the  case 
admits  of  delay,  proper  inquiry  should  precede 
the  act. 

c.  Powers  conferred  by  law. 

Where  damage  incidentally  arises  from  an 
act  authorized  by  statute,  no  action  Kes  if 

(o)  Dawkim  v.  Antrobus  (plaintiff  expelled  from  club)  (1881),  17 
Ch.  T>.  615. 

(p)  Hayman  v.  Governors  of  Rugby  School  (1874),  18  Eq.  28. 

{q)  Blackstone,  i.  453  ;  In  re  Agar-EUis  (1883),  24  Ch.  D.  321  ; 
C'leary  v.  Booth,  (1893)  1  Q.  B.  465  ;  and  see  modern  examples 
collected  in  Clerk  and  Liudsell  on  Torts,  2nd  ed.  pp.  180 — 182. 

(r)  Per  Lord  Stowell,  in  The  Agincourt  (1824),  1  Hagg.  271,  274  ; 
33  R.  R.  717. 
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such  act  be  done  with  judgment  and  caution  (.v) , 
and  the  injured  party  can  only  recover  such 
compensation  as  the  statute  gives  him  (f).  In 
Bex  V.  Pease  (u),  it  was  held  that  where  the 
legislature  has  authorized  a  railway  company 
to  lay  down  a  railway  alongside  a  public 
highway,  it  must  be  presumed  to  have  con- 
templated the  possibility  that  the  railway 
would  be  a  nuisance  to  persons  using  the 
highway,  and  that  such  persons  must  submit  to 
the  inconvenience  necessarily  resulting  from 
the  working  of  the  railway.  This  case  was 
confirmed  and  extended  in  Hammersmith 
Railway  Co.  v.  Brand  {x),  where  it  was  held 
that  the  Lands  Clauses  Consolidation  Act 
and  Eailway  Clauses  Consolidation  Act  do 
not  contain  provisions  under  which  a  person 
•whose  land  is  not  taken  by  the  railway  com- 
pany can  obtain  statutory  compensation  for 
damage  occasioned,  without  negligence,  by 
the  vibration  of  passing  trains. 

In  L.  B.  ^-  S.  C.  Railway  Co.  v.  Truman  (y), 

(»)  Per  Lord  Truro,  in  L.  ^-  N.  W.  By.  Co.  y.  BraiUeij  (1851), 
3  Mac.  &  G.  at  p.  34 1 . 

{t)  Per  Lord  Blackbura,  in  Geddis  v.  Troprielors  of  B ami  Bcscr- 
voir  (1878),  3  App.  Cuh.  at  p.  455. 

(m)  (1832),  4  B.  &  Ad.  42. 

\x)  18G9),  L.  R.  4  H.  L.  171. 

(y)  (1885),  11  App.  CaH.  45. 
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the  appellant  company  was  held  not  liable  to 
occupiers  of  houses  near  the  company's  station 
for  noises  and  annoyance  caused  by  cattle  and 
drovers  on  the  company's  land. 

In    V(U«jha)i  V,    Ta^  Vale  liailari//  Co.  (s), 
the   defendant  company  was  held  not  liable 
for  damage  caused  by  sparks  from  their  en- 
gines setting  fire  to  the  dry  plantation  of  the 
plaintiff,  as  they  were  authorized  to  use  such 
engines,  and   had   adopted  every  precaution 
which  science  could  suggest  to  prevent  injury. 
In  Smith  v.  L.  ^  S.  W.  Raihoay  Co.  (a),  de- 
fendant company's  workmen  in  a  hot  summer 
left  some  cut  grass  lying  for  a  fortnight  close 
to  the  line.     The  sparks  from  an  engine  set 
fire  to  this  dry  grass,  and  the  fii-e,  thus  begun, 
spread,  and  ultimately  burnt  down  plaintiff's 
cottage.    Held,  defendants  were  liable,  having 
been  guilty  of  negligence. 
These  cases  where  the  statute  "  directs  that  a  thing' 
shall  at  all  events  be  done,"  as  in  Hammersmith  Mail' 
mil/   Co.   v.  Jjraiifl  {l>),  must  bo  distinguished   from 
those  in  which  only  a  discretionary  power,  with  choice 

(r)  (1860),  Ex.  Ch.  6  H.  &  N.  G79.  See  also  Sadler  v.  South  Staf- 
fordshire, ^c.  Co.  (1889),  23  Q.  B.  D.  17  ;  Earrison  v.  Southwark  and 
Vauxhall  Water  Co.,  (1891)  2  Ch.  409  ;  Port  Glasgow  Sailcloth  Co.  v. 
Caledonian  lit/.  Co.  (1893),  Sess.  Cas.  ser.  iv.  vol.  20,  p.  35. 

(a)  (1870),  L.  R.  6  C.  P.  14. 

(b)  Supra,  p.  15. 
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of  time  and  place,  is  given.  In  tlie  latter  case  due 
reg^ard  to  the  common  ii<2:hts  of  others  must  be  taken. 
In  Metropolitan  Asijlum  iJ ist rid  Board  y.  Hili  {c), 
it  was  held  that  a  district  board  could  not  set  up  a 
statute  authorizing  a  small-pox  hospital  as  an  answer 
to  an  action,  or  to  prevent  an  injunction  issuing  to 
restrain  the  board  from  establishing  a  hospital  where 
the  establishment  of  such  hospital  would  be  a  nuisance 
They  must  find  a  different  site  where  they  would  not 
be  creating  a  nuisance. 

In  TrHiJuiii  V.  L.  B.  8^  S.  C.  Raihcay  Co.  [d), 
Bowen,  L.  J.,  mentioned  the  three  types  of  autho- 
rization a  statute  may  give  :  (1)  the  statute  may 
authorize  a  nuisance ;  (2)  it  may  authorize  certain 
works,  provided  they  can  be  done  without  causing  a 
nuisance ;  or  (3)  it  may  authoiize  works  to  be  carried 
out,  if  possible,  without  a  nuisance,  but  may  authorize 
the  nuisance  itself,  if  necessary,  in  the  last  resort. 
II.  Equal  rights. 
1.  Inevitable  accident. 

It  has  been  a  matter  of  much  discussion 
whether  an  inevitable  accident — /.  c,  an  acci- 
dent not  avoidable  by  any  such  precaution  as 
a  reasonable  man  could  bo  expected  to  take, 
is  a  good  defence  to  an  action  for  damages. 

(<?)  (18S1),  6  App.  Cas.  103.    Sco  also  Rapleijw.  London  Tramways 
Co.,  (1893)  2  Ch.  588. 
[d)  (1885),  29  Ch.  D.  at  p.  108. 
F.  2 
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The  matter  is  veiy  fully  discussed  by  Sir 
Frederick  Pollock  (see  liis  book,  5th  ed., 
pp.  126 — 141),  and  that  learned  author  comes 
to  the  conclusion  that  in  English,  as  in 
American,  law,  inevitable  accident  is  a  good 
excuse.  "  But  although  inevitable  accident, 
or,  as  it  is  sometimes  called,  the  act  of  God, 
is  an  answer  when  the  different  rights  are 
co-ordinated  by  the  common  law,  yet  some 
of  those  rights  which  co-exist  at  common 
law  may,  by  the  express  language  of  some 
statute,  be  subordinated  to  others.  In  such 
a  case,  the  words  of  the  statute  must  receive 
their  natural  construction  ;  and,  if  it  appears 
clear  that  a  liability  is  imposed,  even  for  the 
result  of  inevitable  accident,  the  Courts  can- 
not introduce  any  excej)tion  thereto  by  in- 
tendment of  law "  {e).  This  is  always  a 
matter  of  construction,  and,  where  the  excep- 
tion would  work  injustice,  the  intention  of 
the  statute  must  very  clearly  appear  (/). 
2.  Exercise  of  common  rights. 

If  a  man  be  injured  by  the  lawful  exercise 
of  another's  ordinary  rights,  he  has  no  action  ; 
and  it  is  immaterial  whether  the  exercise  of 

(e)  Addison  on  Torts,  7th  ed.  p.  20. 

(/)  See  Jiiver   Wear  Commissioners  v.  Adamson  (1877),  L.  R.  2 
App.  Cas.  743. 
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such  rights  is  prompted  by  a  malicious 
motive  (g) .  In  the  words  of  Lord  Herschell 
in  the  House  of  Lords  in  the  important  case 
of  Aliens.  Flood  {h),  "  An  act  lawful  in  itself 
is  not  converted  by  a  malicious  or  bad  motive 
into  an  unlawful  act  so  as  to  make  the  doer  of 
the  act  liable  to  a  civil  action."  Thus,  though 
a  man  be  utterl}^  ruined  by  his  enemy  estab- 
lishing a  rival  shop  across  the  road,  which  is 
carried  on  at  a  loss  solely  to  pay  off  an  old 
grudge,  yet  is  he  totally  without  remedy  (/). 
But  the  defendant  must  keep  well  within  his 
rights.  Thus,  in  the  case  cited,  "  if  a  man 
should  lie  in  wait  and  fright  the  boys  from 
going  to  school,  that  schoolmaster  might  have 
an  action  for  the  loss  of  his  scholars  "  {k). 
III.  Sufferer  disentitled. 

1.  Leave  and  licence.  Volenti  non  fit  injuria. 
No  action  is  maintainable  for  damage  arising 
from  acts  suffered  by  consent,  if  such  acts 

{ff)  Per  Lord.s  "Watson  and  ^Macnaglitcn,  in  Mai/or  of  Bradford  v. 
Ticklcn,  (1895)  App.  Cas.  at  pp.  !)')H,  COl.  See  also  Mogul  Hlmimhip 
Co.  V.  McGregor,  Gow  ^  Co.,  (1892)  App.  Cas.  p.  25. 

{h)  (1898)  App.  Cas.  at  p.  \Zb. 

(t)  See  The  Gloucenlcr  Grammar  School  case  (1110,  1411),  Y.  B. 
11  Hen.  4,  fol.  47,  pi.  21. 

{k)  Per  Holt,  C.  J.,  in  Keeble  v.  Ukkcrivgill  (1809),  11  East, 
576,  n.  ;  11  R.  R.  273,  u.  See  also  the  cases  of  Chasemorc  v. 
Richards  [infra,  pp.  57—58),  and  Acton  v.  Blundell  (1843),  12  M.  & 
W.  324. 

2(2) 
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were  not  likely  nor  intended  to  cause  bodily 
,  j  ^^^-  Thus,  boxing  with  padded  gloves  is 
J  lawful,  but  not  fighting  wdth  the  naked  fist ; 
football,  because  no  hurt  worth  speaking  of 
is  likely,  but  not  a  kicking  match  {I) .  But 
a  man  may  consent  to  the  infliction  of  bodily 
harm  on  himself  for  some  just  cause,  as, 
e.g.,  to  a  surgical  operation. 

2.  Self-defence.    Defence  of  one's  own  person  {ni) , 

property  {)t),  or  possession  (o)  is  an  excuse; 
but  the  force  employed  must  not  be  out  of 
proportion  to  the  apparent  urgency  of  the 
occasion.  It  must  not  exceed  what  an 
average  reasonable  man  in  a  similar  posi- 
tion would  believe  to  be  necessary;  c.//.,  it 
is  not  justifiable  to  use  a  deadly  weapon 
to  defend  oneself  from  a  blow  with  the 
hand  (jj)  . 

3.  Acts  done  of  necessity  to  avoid  a  greater  harm ; 

e.r/.,  pulling  down  houses  to  stop  a  fire  is 
no  doubt  excusable  (q). 

(/)  Reff.  V.  Cone)/  (1882),  8  Q.  B.  D.  per  Cave,  J.,  at  p.  539,  and 
per  Stephen,  J.,  at  p.  549. 

(//()  Dale  V.  Wood  (1822),  7  Moore,  C.  V.  33. 

(w)  ,Scotl  V.  Shepherd  (1773),  2'Wm.  B.  892  ;  and  seep.  150,  infra. 

{o)  Roberts  v.  Taylor  (1845),  1  C.  B.  126,  127. 

(^)  Reece  v.  Taijlor  (1835),  4  N.  &  M,  469. 

[q)  Dyer,  36  b. 
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CHAPTER  lY. 

OF  LIABILITY  FOR  THE  WEONGS  OF  OTHERS. 

The  wrongdoer  himself  is  always  personally  liable, 
both  where  he  himself  has  done  the  act  and  where 
he  has  distinctly  authorized  it.  As  regards  ratifica- 
tion, however,  only  such  acts  bind  a  principal  by 
subsequent  ratification  as  were  done  at  the  time  on 
the  principal's  behalf  (a).  But  what  if  the  party 
charged  says  he  is  acting  as  the  servant  of  another  ? 
In  Cullen  v.  T/iomson's  Tradces  {h)  the  managers  of  a 
joint- stock  company  were  held  personally  liable  for 
fraudulent  statements,  and  were  not  allowed  to  excuse 
themselves  on  the  ground  that  they  had  acted  as  the 
servants  or  agents  of  the  directors  in  making  such 
statements;  and  Lord  Westbury,  L.C.,  said  "all 
persons  directly  concerned  in  the  commission  of  a 
fraud  are  to  be  treated  as  principals,  and  must  not 
be  permitted  to  excuse  themselves  on  the  ground 
that  they  acted  as  the  agents  or  servants  of  others ; 
for  the  contract  of  agency  or  service  cannot  impose 
any  obligation  on  the  agent  or  servant  to  commit, 

(a)  Wihon  v.  Tumman  (1843),  6  M.  &  G.  236. 

(b)  (1862),  4  Macqueen's  Scotch  App.  424. 
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or  assist  in  the  comniittiug  of,  fraud."     And  this  is 
equally  true  of  all  wrongs  besides  fraud. 

Liability  of  a  master  for  the  wrongful  acts  or  omissions  / 
of  his  servants. — A  master  is  responsible  for  the  wrong- 
ful acts  or  omissions  of  his  servant  committed  in  iho 
cour.<e  of  his  pinplovment,  whether  the  wrong  l)c 
coiuiniii;(I  iicu'lii^.  iitlj,  wantonly,  or  even  wilfully,, 
and  though  no  express  command  or  privity  of  the] 
master  be  proved.  | 

This  is  the  general  rule  :  we  have  tlius  two  points 
to  consider: — I.  What  is  "the  course  of  the  employ- 
ment "  ?  and  II.  Who  is  to  be  deemed  a  servant  ?  Of 
these  in  their  order  : — 

I.  What  is  "  the  course  of  the  employment "  ? 

In  Limpus  v.  London  General  Oinnihm  Co.  (e),  the 
driver  of  defendants'  omnibus  drove  it  across  the  road 
in  front  of  plaintiff's  rival  omnibus,  which  was  thereby 
overturned.  Defendants  had  expressly  forbidden  their 
drivers  to  obstruct  any  omnibus.  EEeld,  that  defen- 
dants were  liable,  the  question  being  (per  Willes,  J.), 
"  did  the  servant  do  it  to  serve  his  master's  interests, 
or  did  he  act  merely  from  private  spite,  and  with  the 
intention  of  injuring  his  enemy  "  ?  Tlie  master  is 
liable  in  th"  foniuT,  Luf  not  in  the  latter  case  (r/). 

(c)  (1862),  32  L.  J.  Ex.  34. 

(d)  See  also  Seymour  v.  Greenwood  (1861),  7  H.  &  N.  355;  30 
L.  J.  Ex.  327  ;  British  Mutual  Banking  Co.  v.  Charnwood,  %c.  Co. 
(1877),  18  Q.  B.  D.  714  ;  Mamh  v.  Joseph,  (1897)  1  Ch.  213. 


OF  LIABILITY  FOR  THE  WRONGS  OF  OTHERS.        23 

In  PquUon  v.  L.  ^'  S.  TT.  FudL  Co.  (e),  a  station- 
master  having  demanded  payment  for  the  carriage  of 
a  horse  conveyed  by  defendant  company,  arrested  and 
detained  plaintiff  for  non-payment  thereof  until  it 
was  ascertained  by  telegraph  that  all  was  right.  The 
railway  cr)mpaiiy  liad  no  unAVPi'  to  arrest  for  non- 
payment of  carriage.  Tlitrefurc,  the  station-master, 
in  arresting-  plaintiff,  did  an  act  which  was  wholly 
iiregar,  not  merely  in  the  modc'  of  doing  it,  but  in  the 
doing  of  it  at  all.  Held,  the  railway  rompauy  were 
not  Kable ;  and  Blackburn,  J.,  distinguished  this  case 
from  Limpus  v.  London  General  Omnibus  Co.,  pointing 
out  tfiat  there  "the  act  done  by  the  driver'was  ^\•itlliu 
the  scope  of  his  authority,  though,  no  doubt,  it  was  a 
wrongful  and  improper  act,  and  therefore  his  masters 
were  responsible  for  it.  In  the  present  caM",  an  act 
was  done  by  the  station-master  completely  out  of  the 
scope  of  his  authority,  which  there  can  be  no  possible 
ground  for  supposing  the  railway  company  authorized 
him  to  do,  and  a  thing  which  could  never  be  right  on 
the  part  of  the  company  to  do.  Having  no  power 
themselves,  they  cannot  give  the  station-master  any 
power  to  do  the  act.  Therefore  the  wrongful  inqjrison- 
ment  is  an  act  for  which  the  plaintiff,  if  ho  has  a 
remedy  at  all,  has  it  against  the  station-master  per- 
sonally, but  not  against  the  railway  company"  (,/'). 

(e)  (1867),  L.  R.  2  Q.  B.  r^U. 
(/)  (1862),  L.  R.  2  Q.  B.  p.  tAQ. 
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In  AhraJuom  v.  Deahin  (r/),  tlie  plaintiff  had  offered 
tlie  defendant's  barman  a  ten-mark  piece,  and  on 
its  being  refused,  gave  a  half-sovereign  in  its  place, 
for  which  he  received  change.  Subsequently  the 
manager  of  defendant's  bar  followed  the  plaintiff 
and  gave  him  in  charge  for  ^attempting  to  pass  bad 
money.  Held,  that  defendant  was  not  liable,  for 
the  manager  had  no  implied  authority  to  arrest  the 
plaintiff,  for  defendant's  property  was  no  longer  in 
danger,  and  the  arrest  was  made  only  in  order  to 
vindicate  the  law  by  punishing  plaintiff  for  a 
criminal  offence  which  he  was  su^iposed  to  have 
already  committed. 

Notice  four  cases  on  the  liability  of  a  railway  com- 
pany for  the  acts  of  its  servants,  two  in  which  the 
company  were  held  liable,  two  in  which  they  were 
not. 

Company  held  liable  : — 

Baylcy  v.  Manchester,  Sheffield  and  Lincolnshire 
Bail.  Co.  (h)  :  Porter  pulls  plaintiff  out  of 
carriage,  thinking  he  is  in  the  wrong  traiu. 
Company  held  liable,  on  the  ground  that 
porter  was  acting  within  his  general  autho- 
rity;^ Gqff  V.  GT'if.  Bail.  Co.^{i)  :  Company 
held  liable  for  arrest  of  j)laintiff  by  mistake 

{(/)  (1891)  1  Q.  B.  516  (C.  A.) ;  60  L.  J.  Q.  B.  238. 
(A)  (1872,  1873),  L.  R.  7  C.  P.  415. 
(t)  (1870),  L.  E.  6  Q.  B.  65. 
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of  company's  servants,  servants  having  autlio- 
rity  to  arrest  for  non-payment  of  fare. 
Qpmpany  not  liable  : — 

'  ^Alkn  V.  i.  4-  S.   jr.  Rail.  Co.  {k)  :  Company's 
booking-clerk  gave  into  custody  a  person  sus- 
pected of  robbing  the  till,  after  the  attempt 
had   ceased.      Held,   there    v^^as    no^^plied 
authority  for  the  act,  and  therefore  the  com- 
pany v,-as  not  liable.     Edicards  v.  L.  i^'  N.  W. 
Rail.   Co.  (/)  :   Defendant   company's  servant 
in  charge  of  station  arrests  plaintiff  on  suspi- 
cion of  stealing  company's  goods.     Company 
held  not  liable,   servant's  act  being  plainly 
bevfai.'l   liis   aulliniity — not  part  of  the   com- 
]jany'a  genur_aj.  bubiuess,  nor  for  their  apparent 
benefit. 
The  master,  then,  i^iable  for  the  wrongs  of  his 
servant  committed  in  the  course  of  his  eni]il"}"ineut, 
and  these  may  include  wrongs  resulting   Ironi  the 
servant's   disobedience   to    ])ositivo    commands.      In 
WItatinan    v.   7'-    /  "     /     .   a    diiiiactor  forbade  his 
workmen  to  leave  their  horses,  or  to  go  home  during 
the  dinner  hour.     Owing  to  disregard  of  this  order, 


(k)  (1861),  3  E.  &  E.  672. 

(/)  (1870),  L.  R.  5  C.  P.  445. 

\m)  (1868),  L.  R.  3  C.  P.  422.  See  also  Englcheart  v.  Tarrant  ^- 
Co.^  (1897)  1  Q.  B.  240,  and  cf.  Limpm  v.  London  General  Onmibua 
Co.,  supra,  p.  22. 
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a  horse  wliicli  was  left  unattended  ran  away,  and 
injured  plaintiff's  railings.  The  master  was  held 
responsible,  on  the  ground  that  the  workman  was 
acting  within  the  general  scope  of  his  authority  to 
conduct  the  horse  and  cart  during  the  day.  On 
the  other  hand,  where  the  enterprise  is  entirely  the 
servant's,  so  that  he  may  be  said  to  be  out  "j^J4, 
frolio.  gf  his  oB/n  "  (/;),  the  master  is^n^j^^UaJile.  In 
Storey  V.  Anlifon  {<>),  a  carman,  while  out  on  his  em- 
ployer's business,  at  the  request  of  a  fellow  servant, 
went  out  of  his  way  to  fetch  something  for  the  latter. 
While  so  doing,  he  ran  over  the  plaintiff.  Upon 
these  facts  the  master  was  held  not  liable. 

So  an  employer  is  liable  for  the  frauds  of  his  servant 
committed  without  his  authority,  but  in  the  course  of 
his  service,  and  for  the  employer's  purposes  {p) . 

II.  Who  is  to  be  deemed  a  servant  ? 

As  stated  above  ((/),  a  man  is  liable  for  the 
wrongs  of  his  servants  committed  in  the  course  of 
their  employment,  but   as   a   general jrule(r)  he  is 

(m)  Per  Parke,  B.,  in  Joel  v.  Morrison  (1834),  6  C.  P.  501, 

(o)  (18G9),  L.  R.  4  Q.  B.  476.  See  also  Rayner  \.  Mitchell  (1877), 
2  C.  P.  D.  357  ;  and  compare  Stevens  v.  Woodward  (1881), 
6  Q.  B.  D.  318,  with  Enddiman  v.  Smith  (1889),  60  L.  T.  708. 

{p)  Per  cur.  in  Bariviclc  v.  English  Joint  Stock  Bank  (18G7),  L.  R. 
2  Ex.  at  p.  265  ;  Houldsworth  v.  City  of  Glasgow  Bank  (1880),  5  Ap. 
Ca.  317. 

{q)  p.  22. 

(r)  For  the  exceptions,  see  infra,  jip.  28 — 30. 
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not  liable  for  the  wrongs  of  an  independent  con- 
traetui'  cinpliiyeil  by  liiiu. 

What,  then,  is  an  independent  contractor,  as  dis- 
tinguished from  a  servant  Y  An  independent  con- 
tractor is  one  who  undertakes  to  produce  a  given 
result,  without  being  in  any  way  controlled  as  to  the 
method  by  which  he  attains  that  result.  A  servant, 
on  the  -r'li'  r  liiiiiih  is  under  the  order  and  control  of 
his  master  in  respect  of  the  means  and  methods  used 
to  attain  the  end  for  v/hich  he  is  employed  (s). 

A  person  employing  an  independent  contractor  is 
not  generally  responsible  for  the  wrongful  acts  or 
omissions  of  the  contractor.  In  QHanuaii  \.  Bur- 
■uctt  (/),  the  defendants  hired  horses  and  a  coachman 
from  C,  and  provided  their  own  carriage  and  livery 
for  the  coachman,  who  received  regular  wages  from 
C.  and  two  shillings  a  week  from  the  defendants. 
Owing  to  the  coachman's  negligence  in  leaving  the 
carriago,  the  horses  bolted  and  the  plaintiff  was 
injured.  The  defendants  were  held  not  liable,  as 
the  coachman  was  not  their  servant,  but  the  servant 
of  C,  an  independent  contractor. 

In  lieedie  v,  L.  d^  N.  W.  Rail.  Co.  {it),  defendant 

(»)  See  the  juflf^mfiit  of  Compton,  J.,  in  Sadler  v.  JTmlock 
(18').5),  4  E.  &  B.  670,  'U9> ;  also  Jhiiovan  v.  Laing,  ^-c.  Syndicate, 
(1893)  1  Q.  B.  629  (C.  A.),  and  Tollock,  .Oth  ed.  pp.  74,  75. 

(<)  (1840),  6  M.  &  W.  499  ;  hoc  al.so  Jones  v.  Mayor  of  Liverpool, 
(1885)  14  Q.  B.  D.  890. 

(m)  (1849),  4  Exch.  244. 
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company  agreed  with  certain  contractors  for  the  con- 
struction of  a  line  ;  the  company  to  have  the  general 
right  of  superintending  the  work,  and  the  power  of 
dismissing  incompetent  workmen.  Owing  to  the 
negligence  of  tlie  contractors'  workman,  plaintiff's 
husband  was  killed,  and  this  was  an  action  under 
Lord  Campbell's  Act  (9  &  10  Vict.  c.  93)  against 
the  company.  Held,  the  company  was  not  liable,  as 
the  workman  was  not  their  servant,  but  the  servant 
of  the  independent  contractors. 

But  the  person  employing  the  contractor  is  liable  in 
five  cases : — 

1.  When  he  personally  interferes  in  the  con- 
tractor's work.  In  Biirgcsa  v.  Gray  (.r),  a 
contractor,  employed  by  defendant  to  make  a 
drain,  left  a  heap  of  gravel  by  the  roadside. 
Defendant  paid  a  navvy  to  cart  it  away. 
This  was  not  properly  done,  and  j)laintilf  was 
consequently  upset  as  he  was  driving  home. 
Held,  that  the  defendant  was  liable. 

2.  When  the  thing  contracted  to  be  done  is  un- 
lawful.— In  Ellis  V.  SJicffield  Gm  Comuincn'' 
Co.  {y),  defendant  company,  without  the 
necessary  special  powers,  employed  a  contractor 
to  open  trenches  in  the  streets  of  Sheffield. 
Plaintiff  was  injured  by  falling  over  a  heap  of 

{x)  (1845),  1  C.  B.  678. 

(y)   (1853),  23  L.  J.  Q.  B.  42. 
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stones  left  by  the  contractor.  The  company 
was  held  liable  for  the  contractor's  wrongful 
act. 

3.  When  the  thing  contracted  to  be  done,  though 
lawful  in  itself,  will  naturally  be  attended  by  in- 
jurious consec[uences,  unless  effectually  guarded 
against. — In  BotcrrN.  Peate  (c) ,  defendant  em- 
ployed a  contractor  to  pull  down  an  old  house 
and  erect  a  new  one.  The  contractor  expressly 
undertook  to  support  plaintiff's  house,  and  to 
be  liable  for  all  damage,  but  defendant  was 
held  liable  for  the  damage  done.  In  Hughes  v. 
Percival{a),  defendant  employed  a  contractor 
to  rebuild  a  house.  The  contractor's  servants, 
in  so  doing,  cut  through  a  party-wall  and  in- 
jured plaintiff's  house.  Defendant  was  held 
liable  on  the  ground  that  the  building  opera- 
tions in  question  wore  dangerous  to  plaintifE's 
house.  On  the  other  hand,  the  person  employ-  j 
ing  the  contractor  is  not  liable  when  the  thing  ; 
contracted  to  be  done  is  lawful,  and  not  neces-  I 
sarily  dangerous  {h). 

4.  When  there  is  a  statutory  obligation   to   do 
the  thing  properly.     lu  llnir  v.  Sittingbourne 

{z)  (1876),  1  Q.  B.  D.  321. 

(a)  (1883),  L.  R.  8  App.  Cas.  443.  See  also  Uluck  v.  Christchurch 
Financc  Co.,  (1894)  App.  Cas.  48  ;  Hardaker  v.  Idle  District  Council, 
(1896)  1  Q.  B.  3.",.-,. 

(A)  Bulltr  V.  Uuntcr  (1802),  31  L.  J.  Ex.  214. 
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Hdil.  Co.  (r),  the  defendant  company  were 
authorized  by  statute  to  make  an  opening 
bridge  over  a  navigable  river.  A  contractor 
employed  by  the  company  made  a  bridge 
which  would  not  open,  and  plaintiff's  vessel 
was  thereby  prevented  from  navigating  the 
river.  The  company  was  held  liable. 
5.  In  cases  under  sect.  4  of  the  Workmen's  Com- 
pe2isation  Act.  1897  (c/),  which  provides  that 
where  the  "  undertakers,"  as  therein  defined, 
employ  a  contractor,  such  contractor's  ser- 
vants are  to  be  able  to  recover  compensation 
under  the  Act  from  the  "  undertakers,"  with- 
out prejudice,  however,  to  the  "undertakers'" 
right  to  be  indemnified  by  the  contractor. 

Liability  of  master  to  servant  for  injuries  incurred 
by  servant  during  service. 

It  will  be  convenient  to  consider  this  subject  under 
three  heads,  viz.  : — (1)  The  liability  of  the  master 
at  common  law;  (2)  his  liability  imder  the  Em- 
ployers' Liability  Act,  1880  ;  (3)  his  liability  under 
the  Workmen's  Compensation  Act,  1897. 

As  will  hereafter  be  seen,  neither  of  these  Acts  ap- 
plies to  servants  of  all  kinds.  In  each  case  the  Act  is 
limited  in  its  application  to  "workmen,"  but  the  defini- 


(c)  (1861),  6  H.  &  N.  488. 
{d)  Sec  pp.  39 — 41,  infra. 
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tion  of  "  workman  "  in  the  Workmen's  Compensation 
Act,  1897,  is  different  from,  and  wider  than,  that  in 
the  Employers'  Liability  Act,  1880.  The  Work- 
men's Compensation  Act,  1897,  does  not  repeal  or 
amend  the  Employers'  Liability  Act,  1880,  but 
practically  supersedes  its  operation  as  regards  the 
particular  employments  to  which  the  later  Act 
applies.  Subject  to  this,  the  Act  of  1880  is  still 
in  force. 

1.  At  cominon  law  the  iiki-I'T  -aas  only  bound — 

1.  To  take  care  to  provide  competent   fellow- 

servants  ; 

2.  To  take   care   to  provide  safe  and  efficient 
~'         machinery,  or,  as  it  has  been  put,  to  take 

reasonable   precautions  to  insure   liis   ser- 
vant's safety ; 

3.  Not  to  be  guilty  of  personal  negligence. 
The  mere  relation  of  master  and  servant  does  not 

imply  any  agreement  on  tlie  part  of  the  master  to 
warrant  the  servant  against  risks  incidental  to  the 
employment.  Thus,  in  Pricsf/e/f  v.  Fouier  ((i),  defen- 
dant's servant,  whose  thigh  was  fractured  owing  to 
the  overloading  of  a  cart  in  the  charge  of  another 
servant,  was  lield  disontitkid  to  recover  damages.  On 
the  other  hand,  in  JLl/orfi  v.  )S//aw{/),  plaintiff,  a 
miner,  succeeded  in  an  action  against  his  masters  for 

{c)  (1837),  .'JM.  &W.  1. 

(/)  (1861),  30  L.  J.  Q.  B.  333. 
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injuries  caused  by  the  unsafe  condition  of  tlie  mine  ; 
but  there  the  plaintiff  proved  that  the  defendant 
knew  of  such  unsafe  condition. 

This  is  a  rule  of  the  common  law,  but  the  first 
decision  upon  the  point  was  in  1837,  in  Pricdley  v. 
Foicler  {supra)  ;  and  in  1868,  in  Wilson  v.  Merry  {g), 
it  was  held  to  extend  to  injuries  caused  to  a  work- 
man by  a  foreman  or  person  occupying  a  position  of 
superintendence  in  the  same  employment. 

Independently,  therefore,  of  the  statutory  law  on 
the  subject,  the  position  of  a  workman  who  has 
sustained  personal  injuries  in  the  course  of  his  em- 
ployment is  inferior  to  that  of  a  stranger.  For  at 
common  law  it  is  open  to  the  employer  in  any  action 
brought  against  him  by  the  workman  not  only  to 
set  up  every  defence  which  would  be  available  against 
anyone  not  in  his  employment,  but,  in  addition, 
where  the  injury  was  caused  by  the  negligence  of  a 
fellow-servant  of  the  workman,  the  employer  can  set 
up  the  so-called  defence  of  "  common  employment," 
since  the  workman,  in  entering  tlie  employment,  is 
presumed  to  have  accepted  this  kind  of  risk. 

A  person  who  volunteers  to  assist  servants  engaged 
in  their  work  becomes  their  fellow-servant,  so  far  as 
an  action  for  personal  injuries  is  concerned  (//) ;  but 
where  a  person  aids  the  servants  of   another  with 

iff)  (18G8),  L.  R.  1  Sc.  &  D.  326. 

(A)  Deffff  V.  Midland  Mi/.  Co.  (1857),  1  H.  &  N.  373. 
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sucli  other's  consent  or  acquiescence,  not  as  a  mere 
volunteer,  but  for  the  purpose  of  expediting  some 
business  of  his  own,  he  is  not  deemed  a  servant,  and 
so  can  recover  (/). 

2.  Employers'  Liability  Act,  1880  (43  &  44  Vict, 
c.  42).         ""  

Tliis  Act  was  mainly  directed  against  the  defence 
of  "■  common  employment,"  and  in  cases  to  which  it 
apjili"-  ll;i_'  rilV'-'t  ^l'  it  is  to  phice  the  workman  in 
thi  '   li  as  tliat  of  a  stranger. 

l->  1,.^  yL  jvioious  any  railway  servant,  or  any 
person  to  w^hom  the  Employers  and  Workmen  Act 
of  1875  applies — i.e.,  any  labourer,  servant  in  hus- 
bandry, journeyman,  artificer,  handicraftsman,  miner, 
or  person  otherv/ise  engaged  in  manual  labour  (not 
being  a  domestic  or  menial  servant,  or  a  seaman) — 
and  the  persons  entitled  in  ease  of  death  of  any  such 
railway  servant  or  person,  are  to  have  the  same  rights 
of  compensation  and  remedies  against  the  employer 
as  if  such  railway  servant  or  person  had  not  been  in 
his  service,  for  any  personal  injiuy  caused  by  any  of 
the  foUowing  reasons  : — 

(i)  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant,  usc(l  in  the 
employer's  business,  whicli  defect  was  caused 
or  remained  undiscovered  tlirough  the  negli- 


(0   Wrir/Iil  V.  Z.  .J-  ^\  jr.  Ittj.  Co.  (1876),  1  Q.  B.  D.  252. 
F.  3 
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gence  of  tlie  employer,  or  of  some  person  in 
his  service  whose  duty  it  was  to  see  to  the 
condition  of  sucli  things. 

This  applies  when  tlie  defect  arises  either 
from  original  fault  of  the  works,  &c.,  or  from 
want  of  repair  (J).  It  also  applies  when 
sound  plant  is  unfit  for  the  use  to  which  it 

/  is  put  {k) . 

(ii)  By  reason  of  the  negligence  of  a  person  in  the 
service  who  had  any  superintendence  entrusted 

\  to  him  whilst  in  the  exercise  of  such  superin- 

\  tendence. — Such  person  must  be  one  whose  sole 

or  princij)al  duty  is  that  of  superintendence, 
and  who  is  not  ordinarily  engaged  in  manual 
labour.  But  it  was  held  in  Oahonie  v.  Jaclc- 
mn  (/)  that  a  man  might  be  in  the  exercise  of 
superintendence,  though  at  the  time  volun- 

,^  tarily  assisting  in  manual  labour, 

(ill)  By  reason  of  the  negligence  of  a  person  in  the 
service  to  whose  orders  the  injured  workman 
is,  at  the  time  of  the  injury,  bound  to  conform, 
where  the  injury  results  from  so  conforming, 
(iv)  By  reason  of  the  act  or  omission  of  any  person 
in  the  service  done  or  made  in  obedience  to 
the  rules  or  bye-laws  of  the  employer,  or  in 


{j)  Heslce  V.  Samuelson  (1883),  12  Q.  B.  D.  30. 
{k)   Cripps  V.  J?idr/e  (1884),  13  Q.  B.  D.  583. 
{l)  (1883),  11  Q.  B.  D.  619. 
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obedience    to    particular  instructions    of   the 
employer,  or  of  some  person  duly  delegated  by 
Mm  in  that  behalf,  where  the  injury  results 
from  some  impropriety  or  defect  in  the  rules, 
bye-laws,  or  instructions.     But  no  bye-law  is 
to  be  deemed  defective  which  shall  have  been 
approved   as   proper  by  any  department   of 
government  under  any  Act  of  Parliament, 
(v)  By  reason  of  the  negligence  of  a  person  in  the 
service  having  the  charge  or  control  of  any 
signal,  points,  locomotive  engine,  or  train  upon 
a  railway.     This  lias  been  held  applicable  to 
a  private  railway  {/)/). 
Provided  that  in  each  of  the  above  cases  the  work- 
man injured  cannot  recover  if  he  knew  of  the  defect 
or  negligence,  and  did  not  complain  to  the  employer 
or  some  person  superior  to  himself  in  the  service, 
within  a  reasonable  time,  unless  he  was  aware  that 
the  employer,  or  such  superior,  already  Imew  of  the 
sai  J  delect  or  negligence. 

In  Thdiiim  V.  Quartermainc  («),  the  plaintiff  fell 
into  an  insufficiently-fenced  cooling  vat  at  the  de- 
fendant's, his  employer's,  brewery.  It  was  found 
that  both  plaintiff  and  defendant  knew  of  the  defect. 
It  was  thereupon  held  by  Bowen  and  Fry,  L.  JJ, 
(Lord  Esher,  M.  li.,  dissentiento),  that  the  maxim 


i^ 


{m)  Doughty  v.  Firbank  (1883),  10  Q.  B.  D.  358. 

(«)  (1886),  17  Q.  B.  D.  4M  ;  (1887),  18  Q.  B.  D.  685  (C.  A. 

3(2) 
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"  roJenti  iion  fit   injuria  "  nppliod,  and  tliereforo  the 
plaintiff  could  not  recover.     This  case  was  further 
discussed  and  explained  in  Yarmouth  v.  France  (o), 
where  it  was  laid  down  "  that  if  a  workman,  know- 
ing and  appreciating  the  danger  and  the  risk,  elects 
voluntarily  to  encounter  them,  he  can  no  more  main- 
tain an  action  founded  upon  the  statute  than  he  can 
in  cases  to  which  the  statute  has  no  application.    But 
the  mere  fact  that  the  plaintiff  knew  of  the  danger, 
and  yet  incurred  it,  is  not  conclusive  "  {p).     It  is  im- 
portant to  notice  that  the  maxim  is  not  "  sricnti  non 
fit  injuria,^''   but  ^'■volenti   non  fit   injuria."     "Mere 
knowledge  of  the  danger  will  not  do  ;  there  must  be 
an  assent  on  the  part  of  the  workman  to  accept  the 
risk,  with  a  full  appreciation  of  its  extent,  to  bring 
the  workman  within  the  maxim  '  volenti  non  fit  in- 
juria'' "  {q).     Finally,  it  must  be  noticed   that  this 
interpretation  of  the  law  was  expressly  approved  by 
the  House  of  Lords  in  the  recent  case  of  Smith  v. 
Baker  {r).     But  in  Baddele//  v.  Far!  Granville  is)  ^\i 
was  held  that  the  maxim  does  not  apply  where  the 
defendant  has  been  guilty  of  a  breach  of  duty  im- 

(o)  (1887),  19  Q.  B.  D.  647. 

{p)  Per  Lindley,  L.  J.,  at  p.  G59. 

{q)  Per  Esher,  M.  R.,  at  p.  657.  See  also  Lord  Herschell's 
judgment  in  Membery  v.  G.  W.  Rail.  Co.  (1889),  14  App.  Cas.  179, 
190. 

(r^  (1891)  App.  Cas.  325. 

(«)  (1887),  19  Q.  B.  D.  423. 
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posed  by  statute.     If  the  injury  result  in  death,  the 
legal  personal  representatives  of  the  workman,  and 
any  persons  entitled  in  case  of  death,  shall  have  the 
same  right  of  action  as  the  workman  himself  would  , 
have  had — i.e.,  the  right  of  action  given  by  Lord  •' 
Campbell's  Act  {t)  and  the  Act  amending  it  {u).  ' 

The  amount  of  damages  recoverable  is  limited  to 
a  sum  equal  to  the  estimated  earnings  of  a  person  in 
the  grade,  employment,  and  district  of  the  person  in- 
jured, duriii!^  tlic  tlirue  years  immediately  preceding 
the  injury.  ''  Section  o  of  the  Employers'  Liability 
Act  does  not  give  a  measure  of  damages,  but  the  limit 
of  maximum  damages  which  may  be  awarded  under 
that  Act"  (r). 

If  a  penalty  is  payable  under  some  other  statute 
it  must  be  deducted  from  the  compensation,  and  it 
cannot  be  received  after  an  action  to  recover  com- 
pensation. 

Notice  of  the  injury  must  bo  given  to  the  employer 
witliin  six  weeks,  The  aitiou  uiusi  be  coiiimenced 
within  ^i-  li  uths,  and  in  the  case  of  death  within 
twelve  ii,-i;ili  .  But  in  the  case  of  death,  want  of 
notice  is  uiuiiaterial  if  the  judge  think  there  is 
reasonable  ground  for  not  giving  it.      The  notice 


{t)  9  &  10  Vict.  c.  93.     See  pp.  174—176,  infra. 

(m)  27  &  28  Vict.  c.  95.     See  p.  175,  infra. 

{v)  Per  Cave,  J.,  in  Borlick  v.  Uead  (1885),  31  W.  R.  VH. 
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(wliicli  must  be  in  writing  («),  though  not  necessarily 
in  technical  language  {x)  )  must  give  the  name  and 
address  of  the  party  injured,  and  state  in  ordinary 
language  the  cause  and  date  of  the  injury ;  and  it 
must  be  served  by  delivering  it  at  the  place  of  busi- 
ness, or  at  the  residence,  of  the  employer,  or  by  send- 
ing it  in  a  registered  letter  properly  addressed  to  the 
employer  at  such  place  as  aforesaid,  or  at  his  last- 
known  place  of  business  or  residence. 

Defects  and  inaccuracies  do  not  render  the  notice 
invalid,  unless  the  judge  believe  (1)  that  the  defen- 
dant is  thereby  prejudiced  in  his  defence,  and  (2)  that 
the  defect  or  inaccuracy  was  for  the  purpose  of  mis- 
leading {//). 

Actions  under  the  Act  must  be  brought  in  the 
County  Court,  but  may  be  removed  into  a  superior 
court  on  the  application  of  either  party  in  the  usual 
manner. 

Miuiddi/  V.  TliamcH  Ii-oii/rorks  Co.  {z),  however, 
shows  that  such  removal  will  only  be  ordered  under 
very  exceptional  circumstances. 

A  workman  can  contract  himself  out  of  the  Act  («), 
and  siu'li  a  eontruL't  is  !i  Ijiir  to  any  claim  under  Lord 
(';ui7i'mh'1!'s  Act. 


{tv)  Moylev.  Jenkins  (1881),  8  Q.  B.  D.  116. 
{j-)  Stone  V.  Mi/de  (1882),  9  Q,.  B.  D.  7G. 
(y)  Carter  V.  Dri/sdale{l8S-i),  12  Q.  B.  D.91. 
(z)  (1882),  10  Q.  B.  D.  59. 

(a)   GriJ/itks  V.  Lord  Dudlcj  (1882),  9  Q.  B.  D.  357. 
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The  operation  of  the  Employers'  Liability  Act, 
1880,  has  been  extended  from  year  to  year  since  the 
time  when  it  expired  in  1S87. 

3.  Workmen's  Compensation  Act,  1897  (60  &  61  Vict, 
c.  37).  ■  "^ 

This  Act  has  effected  radical  changes  in  the  liability 
of  those  employers  to  whom  it  applies,  and  has  placed 
the  workman  who  comes  within  its  operation  in  a  far 
more  favourable  position  than  that  of  a  stranger.  It 
has  abolished  thi-ee  of  the  principal  defences  liitherto 
open  to  such  employers.  In  the  case  of  those  em- 
ployments within  the  Act,  the  employer  who  is  sued 
for  injiu'ies  sustained  by  the  workman  in  the  course 
of  his  employment  can  no  longer  sot  up  as  a  defence 
(i)  volenti  non  fit  injuria  \h),  or  (ii)  inevitable  acci- 
deni  (r'j,  or  (nl)  contributory  iic^ligciice  of  tlie  work- 
man [il).  The  employer  is  not  to  bo  liable  if  it  is 
proved  that  the  injury  is  attributable  to  the  serious 
and  wilful  misconduct  of  the  workman  {«'),  but  this 
is  very  far  removed  from  the  doctrine  of  contributory 
negligence. 

Tho  Act  is  to  apply  only  to  an  employment  by 
the  "  undertakers "  as  therein  defined  on  or  in  or 
about  a  railway,  factory,  mine,  quarry,  engineering 


(i)  See  pp.  35 — 37,  supru. 
(c)  See  pp.  17 — \%,  mpra. 
{(t)  See  p.  156,  infra. 
\e)  Sect.  1  (2)  (c). 
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work,   or  certain  buildings  exceeding  thirty  feet  in 
height  (/). 

Where  the  injury  is  caused  by  the  personal  negli- 
gence or  wilful  act  of  the  employer,  or  of  some  person 
for  whose  act  or  default  the  employer  is  responsible, 
the  workman  can  claim  compensation  under  the  Act 
or  take  the  proceedings  which  were  open  to  him  before 
the  Act.  In  other  cases  the  workman  can  only  claim 
compensation  under  the  Act  {(j) .  If  a  workman  brings 
an  action  independently  of  the  Act,  and  it  is  deter- 
mined that  the  injury  is  one  for  which  the  employer 
is  not  liable  apart  from  the  Act,  but  that  he  would 
have  been  liable  to  pay  compensation  under  the  Act, 
the  workman  may,  if  he  choose,  have  the  compensation 
\  assessed  under  the  provisions  of  the  Act  {//). 

Any  question  as  to  the  liability  to  pay  compensa- 
tion, or  as  to  the  amount  or  duration  of  compensation, 
must  be  settled  by  arbitration  in  accordance  with  the 
provisions  of  the  Act  (?')  ;  but  the  amount  is  not  to 
exceed  300/.  in  case  of  death,  or  1/.  a  week  in  cas^  of 
disablement  (,/). 

Employers  ;;:;(!  woi.imen  coming  within  the  Act 
cannot  contract  tbciiiselvL'S  out  of  it,  unless  the  con- 


(/)  Sect.  7. 

(ff)  Sect.  1  (2)  (b). 

(k)  Sect.  1  (4). 

(i)  Sect.  1  (3),  and  Second  Schedule. 

{/)  First  Schedule. 
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tract  provides  a  scheme  of  compensation  which  the 
Eegistrar  of  Friendly  Societies  certifies  is  on  the 
whole  not  less  favourable  to  the  workmen  than  the 
Act  (/.•). 

Notice  of  the  accident  must  be  given  as  soon  as 
practicable  after  the  happening  thereof.  The  want 
of  or  defect  or  inacciu'acy  in  such  notice  is  not  to  be 
a  bar  to  the  proceedings,  if  it  is  found  that  the  em- 
ployer is  not  prejudiced  in  his  defence,  or  that  such 
want,  defect,  or  inaccuracy  was  occasioned  by  mistake 
or  other  reasonable  cause  (/). 

The  claim  for  compensation  must  be  made  within 
six  months  of  the  accident,  or,  in  case  of  deatli,  within 
SIX  monttis  of  the  death  (i/i). 

(k)  Sects.  3,  9. 
(0  Sect.  2  (1). 
(;m)  Ibid. 
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CHAPTER  V. 

OF  WRONGS  TO  PROPERTY. 

A.  Of  Wrongs  to  Real  Property. 
Trespass  is  the  wrongful  and  unwarrantable  entry 
upon  the  soil  or  land  of  another  person. 

The  essential  to  constitute  trespass  is  therefore 
entry,  which  may  be  either  actual  or  constructive. 

Constructive  entry  may  be  roughly  described  as 
every  interference  with  the  land  of  another — e.g., 
thi'owiug  rubbish  or  pouring  water  on  your  neigh- 
bour's land. 

Neither  force  nor  unlawful  intention,  nor  actual 
damage,  nor  the  breaking  of  an  inclosure,  is  necessary 
to  constitute  a  trespass. 

Besides  bringing  an  action  for  damages,  the  person 
whose  land  is  trespassed  upon  may — 

1.  Forcibly  defend  liis  possession  against  a  tres- 

passer. 

2.  Forcibly  eject  him. 

In  neither  case,  however,  must  unnecessary  vio- 
lence be  used. 
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To  maintain  an  action  for  trespass,  j^ilaintiff  must 
proveTEat  at  tlic  tiiiu'  llio  wrong  was  committed  he 
had  eitlier — • 

1.  Title;  or 

2.  V'  >ssc,<r-ion,  which  may  be  actual  or  constructive. 
In   English   law,   constructive   possession   means, 

either  the  possession  of  an  agent  or  servant,  or  an 
immediate  right  to  possess,  or  possession  conferred 
by  law  in  certain  cases  independently  of  any  physical 
apprehension  or  transfer  (a) .  By  means  of  the  doc- 
trine of  constructive  possession  the  strictly  possessory 
remedies  were  largely  extended  in  favour  of  owners 
not  themselves  in  actual  possession. 

The  actual  occupier  of  real  property  is  always 
entitled  \n  maintain  an  action  for  trespass  thereon. 
On  tlir  oll.-r  liand,  llu"  owmr  avIio  lias  parted  with 
possession  in  favour  of  a  tenant  or  lessee,  cannot 
maintain  an  action  for  trcs})ass ;  he  is,  however, 
entit]"''!  to  suf  wlu're  an  injnry  is  (lon(?  to  his  rever- 
siona;'\-  (  1a1<',  i-r'.viiicl  liiat  Ml' li  injury  is  of  a 
pci';i!i].f  at  iiiiiuic,  ;iii(|  deteriorates  \\u-  marketable 
value  ot  tlie  jLiropirty  (//;.  In  sucli  eases  the  tenant 
is  entitled  to  sue  in  respect  of  tlio  immediate  injury, 

(a)  Sniith  V.  3nileii  (1786),  1  T.  R.  480.  Soo  also  ri.llofk,  5tli 
ed.  p.  320,  notc(>«) ;  and  upon  tliu  wholo  of  this  difficult  and  com- 
plicated Hubjfjct,  SCO  "An  Essay  on  Possession  in  the  Common 
Law,"  by  Sir  Frederick  Pollock  a.nd  Mr.  Justice  Wrijrht. 

(b)  Tucker  y.Netcman  (1839),  11  A.  &  E.  40.  This,  under  the 
old  system  of  pleading,  would  have  been  an  action  on  tho  case. 
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and   the   reversioner  in  respect   of  tlie   diminished 

saleable  value  of  the  property. 

The  defences  to  an  action  for  trespass  are : — 
i.  On  the  ground  of  necessity,  e.g.,  to  escape  some 
pressing  danger. 

2.  Leave  and  Licence,  by  implied  invitation,  as 

entering  a  shop  or  inn. 

3.  Liberum  tenementum,  that  it  is  the  defendant's 

land.    This  raises  the  question  of  title.  There- 
fore the  action   of  trespass  is   a  convenient  ^ 
method  for  trying   the  question  of  title  to 
lands. 

4.  By  authority  of  lav7 — e.g.,  entry  to  serve  legal 

process,  or  to  distrain. 

5.  To  re-take  one's  goods  or  cattle,  but  entry  is  not 
justified  by  the  mere  fact  that  defendant's 
goods  or  cattle  are  there.  It  must  be  shown 
that  they  came  there  by  plaintiff's  act,  or  that 
they  had  been  stolen  from  defendant. 

6.  To  abate  a  nuisance,  after  notice  (c). 

7.  On  the  ground  of  some  special  property  or  ease- 
ment. 

Joint  tenants,  or  tenants  in  common,  can  only  sue 
one  another  in  trespass  when  the  act  complained  of 
is  inconsistent  v/ith  the  complaining  party's  right — 
e.g.,  carrying  off  the  soil. 

{c)  See  infra,  p.  54. 
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By  the  statute  21  Jac.  1,  c.  16,  s.  3,  actions  for 
trespass  must  be  brought  within  six  years  next  after 
the  cause  of  action  arose. 

Dispossession  is  wrongfully  keeping  possession  of   I  f 
land  from  its  rightful  owner.  j 

Foi'nii'i'  ri'iniMly — Action  of  ejortnient. 
Now  by  Ju»l.  A(  t,  1^7-j — Action  to  recover  the  land,  j 
Plaintiff  must  it 'cover  by  the  strength  of  his  own  J 
title,  not  by  the  weakness  of  his   adversary's,  e.g., 
mere  possession  is  prima  facie  evidence  of  title  until 
the  claimant  makes  out  a  better  one ;  or  the  defendant 
may  plead  jus  tertii — i.e.,  the  right  of  a  thii-d  person 
— but  the  claimant  cannot  assert  Jus  tertii  in  support 
of  his  claim,  possession  being  a  good  title  against  all 
except  the  true  owner. 

By  the  Statutes  of  Limitation  (d)  no  action  lies  for 
the  recovery  of  land  or  rent,  unless  brought  within 
twelve  years  after  the  right  to  maintain  such  action 
shall  have  accruofl  1o  llie  claimant,  or  to  the  person 
through  whom  li^  >  l.iims.  Where,  however,  the 
claimant  or  any  person  through  whom  he  claims  has 
been  deprived  of  such  land  or  rent  by  the  concealed 
fraud  of  the  person  in  possession,  or  any  person 
through  whom  he  claims,  the  statute  does  not  begin 
to  run  until  "the  time  when  such  fraud  shall  or  with 
reasonable  diligence  might  have  been  first  known  or 

{(l)  3  &  -1  Wm.  ■},  c.  27,  8.  2  ;  and  37  &  38  Vict.  c.  57,  s.  1. 
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discovered  "  (^') .  Claimants  xmdor  the  disability  of 
infancy,  covertm-e,  or  unsound  mind,  may  bring  thoir 
action  within  six  years  after  such  disability  has 
ceased.  But  in  no  case  can  any  such  action  be 
brouglit  after  thii'ty  years,  except  in  the  case  of  con- 
cealed fraud. 

A  lawful  owner  out  of  possession  may  peaceably 
enter,  but  must  not  use  force.  If  he  does  so,  though 
technically  he  cannot  be  liable  for  a  trespass  on  his 
own  land,  the  better  oj)inion  appears  to  be  (though 
it  is  by  no  means  free  from  doubt)  that  he  will  be 
liable  for  assault,  and,  in  addition,  a  forcible  entry  of 
this  kind  is  an  offence  against  5  Eic.  2,  c.  18,  s.  1  (./'). 

To  make  a  man  a  trespasser  ab  initio,  two  things 
[must  always  concur : — 

1.  There  must  be  a  misfeasance. 

2.  The  rights  infringed  must  be  given  by  the  law, 
and  not  by  an  individual. 

In  TItc  Sir  Carpenters'  Case  (g) ,  six  carpenters  entered 
a  London  tavern,  orctered  and  paid  for  wine,  then 
ordered  more  which  they  did  not  pay  for.  Was  their 
original  entry  rendered  tortious  by  this  refusal  ?  No ; 

(e)  3  &  4  Will.  4,  c.  27,  s.  26.  See  also  Gibbs  v.  Guild  (1882), 
9  Q.  B.  D.  59. 

(/)  See  Pollock,  5tli  ed.  pp.  357—360;  Beddall  v.  Maitland 
(1881),  17  Ch.  D.  174;  Edwick  v.  Hawkes  (1881),  18  Ch.  D.  199. 
As  to  what  constitutes  forcible  entry,  see  Jones  v.  Foley,  (1891) 
1  Q.  B.  730. 

(g)  1  Sm.  L.  C,  10th  ed.,  p.  127- 
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for  sucli  refusal  was  a  mere  non-feasance.  Notice 
that  the  reason  why  misfeasance  does  not  make  a 
man  a  trespasser  ah  inifio  when  the  authority  is  con- 
ferred by  an  individual  is  that  such  authority  can  he 
limited  or  recalled  at  will,  whereas  rights  given  hy 
law  require  to  he  more  strictly  protected. 

According  to  the  above  rule,  a  misfeasance  in  dis- 
training would  make  a  landlord  a  trespasser  ab  initio,    ; 
which  would  obviously  work  great  hardship.     There-  J,' 
fore  a  remedial  statute,  11  Geo.  2,  c.  19,  s.  19,  provides  '' 
that  where  a  distress  is  made  for  rent  justly  due,  and 
an  irregularity  afterwards  occurs  on  the  landlord's 
part,  the  distress  is  not  on  that  account  to  be  deemed 
unlawful,  nor  the  person  making  it  a  trespasser  ab 
initio. 

The  words  on  notice  boards,  "  Trespassers  will  be 
pr' .- '  I  u1 1  iI,"  are,  "if  strictly  construed,  a  wooden  false- 
hood "  (//),  as  trespass  is  not  a  crime,  and  were  originally 
intended  to  secure  costs  under  certain  statutes,  which 
provided  that  in  actions  for  tresj)ass,  when  less  than 
40.S'.  was  recovered,  no  more  costs  than  damages 
should  be  allowed,  unless  the  judge  certified  that  the 
action  was  brought  to  try  a  right,  or  that  the  trespass 
was  "wilful  and  malicious."  Trespass  after  notice 
not  to  trespass  on  plaintiff's  lands  Avas  held  to  be 


(A)  Maitland's  "Justice  and  Police  "  (Engliali  Citkcu  Series), 
I..  13. 
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wilful  and  malicious,  and  special  communication  of 
such  notice  to  defendant  was  not  required  (/). 

Where  a  person  has  been  injured  on  the  land  of 
another,  his  position  with  regard  to  the  question 
whether  he  can  maintain  an  action  in  respect  of  such 
injuries  will  dej^end  upon  whether,  at  the  time  of  his 
sustaining  such  injury,  he  was — 

1.  A  trespasser ; 

2.  A  licensee  ;  or 

3.  A  person  coming  on  lawful  business. 

1.  A  trespasser  cannot  maintain  an  action  where 
the  "  unlawful  act  or  conduct  on  his  own  part  is  con- 
nected with  the  harm  suffered  by  him  as  part  of  the 
same  transaction  "  (/.)  ;  e.g.,  if  he  tumbles  into  a  hole 
or  unguarded  pit,  "he  has  no  remedy  for  any  injury 
suffered  thereby,  as  the  hurt  is  in  such  case  caused 
by  his  own  carelessness  and  misconduct"  (/).  On 
the  other  hand,  he  can  maintain  an  action  where  the 
unlawful  act  or  conduct  on  his  own  part  is  not  so  con- 
nected with  the  harm  suffered  by  him  as  part  of  the 
same  transaction ;  e.g.,  if,  whilst  he  is  trespassing, 
the  owner  of  the  land  comes  and  knocks  him  down  or 
assaults  him  without  any  provocation  or  excuse. 

In  Ilott  V.  W'Ukes  {in),  it  was  held  that  a  trespasser, 

(i)  Bowycry.  Coolc  (1847),  4  C.  B.  23G. 

{k)  Pollock,  5tli  ed.  p.  170. 

\V)  Per  Wilde,  B.,  in  Bolch  v.  Smith  (18G2),  7  H.  &  N.  73G. 

\in)  (1820),  3  B.  &  Aid.  304 ;  22  K.  R.  400. 
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with  notice  that  spririg-2:uns  were  set  on  the  land  he 
tresi^assed  on,  could  not  recover  for  injuries  caused  by 
such  guns,  on  the  ground  that  he  voluntarily  exposed 
himself  to  the  mischief  complained  of.  On  the  other 
hand,  in  Bird  y.  Ho  lb  rook  (u),  a  trespasser  wounded 
in  similar  circumstances,  hut  without  such  notice, 
was  held  entitled  to  recover.  In  consequence  of  the 
former  case,  setting  spring-guns,  except  by  night  in 
a  dwelling-house  for  the  protection  thereof,  was  made 
a  criminal  offence  by  7  &  8  Geo.  4,  c.  18,  now  re- 
pealed and  substantially  re-enacted  by  24  &  25  Vict, 
c.  95,  s.  1,  and  c.  100,  s.  31. 

By  the  General  Highway  Act  (5  &  6  Will.  4,  c.  50), 
s.  70,  it  is  illegal  to  sink  a  pit,  or  erect  a  steam  or 
other  like  engine,  gin  or  machinery  attached  thereto, 
within  25  yards  of  a  carriage  or  cartway,  unless  con- 
cealed so  as  to  prevent  danger.  The  same  Act  also 
prohibits  the  erection  of  \\  iiiiii::;!Is  within  50  yards, 
of  furnaces  within  15  yards,  and  letting  otl'  lirc- 
works  within  50  feet  d'  a  carriage  or  caitway. 
By  the  ftuarrics  Fencing'  Act,  1887  (Oo  i\c  01 
Vict.  c.  19),  s.  'i,  "where  any  quarry  dangerous  to 
the  public  is  in  open  or  unenclosed  land,  within 
50  yards  ofajiighway  or  place  of  public  irsort 
dedicated  to  tlie  public,  and  is  not  separalitl  iIkk!- 
from  by  a  secure  and  sufli^  Ii  nt  I'l  in c,  Ii  .■.Imll  be  kept 

(«)  (18l'S),  4  Biiig.  628  ;  29  R.  R.  057. 
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reasonably  fenced  for  tlie  prevention  of  accidents, 
and  unless  so  kept  shall  be  deemed  to  be  a  nuisance 
liable  to  be  dealt  with  summarily  in  manner  provided 
by  the  Public  Health  Act,  1875."  And  by  the 
Barbed  Wire  Act,  1893  (5G  &  57  Vict.  c.  32), 
s.  3  (1),  "  Where  there  is  on  any  land  adjoining 
a  highway  within  the  county  or  district  of  a  local 
authority  a  fence  made  with  barbed  wire,  or  in  or 
on  which  barbed  wire  has  been  placed,  and  such 
barbed  wire  is  a  nuisance  to  such  highway,  it  shall 
be  lawful  for  such  local  authority  to  serve  notice  in 
writing  upon  the  occupier  of  such  land  requiring 
him  within  a  time  therein  stated  (not  to  be  less  than 
one  month  nor  more  than  six  months  after  the  date 
of  the  notice)  to  abate  such  nuisance " ;  and  by 
sect.  3  (2),  "If  on  the  expiration  of  the  time  stated 
in  the  notice  the  occupier  shall  have  failed  to  comply 
therewith,  it  shall  be  lawful  for  the  local  authority 
to  apply  to  a  court  of  summary  jurisdiction,  and 
such  coui't,  if  satisfied  that  the  said  barbed  wire  is  a 
nuisance  to  such  highway,  may,  by  summary  order, 
dii-ect  the  occupier  to  abate  such  nuisance  ;  and  on  his 
failure  to  comply  with  such  order  within  a  reason- 
able time,  the  local  authority  may  do  whatever  may 
be  necessary  in  execution  of  the  order,  and  recover 
in  a  summary  manner  the  expenses  incurred  in  con- 
nection therewith." 

2.  A  licensee,  i.e.^  a  person  to  whom  the  owner  of 
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certain  property  lias  given  consent  to  do  certain  acts 
which,  without  passing  any  interest  in  the  property,    ( 
merely  prevents  such  acts  from  being  wrongful,  can    I 
successfully  maintain  an  action  against  Ms  licensor,    f 
if  the  danger  through  which  he  sustained  hurt  was  of 
a  concealed  character,  which  the  licensor  knew  of  and  . 
the  licensee  did  not.     In  the  words  of  Willes,  J.,  in  ; 
Gautrei   v.    Ejcrfoi  {o),   there    must   be   something  / 
equivalent  to  laying  a  trap  for  the  unwary  licensee. 

In  Southcote  v.  Stanley  (p),  plaintiff,  guest  of  de- 
fendant, was  leaving  defendant's  house  when  a  pane 
of  glass  fell  from  the  door  and  cut  him.  Held,  ujion 
above  grounds,  defendant  was  not  liable. 

3.  Anyone  who  has  entered  upon  premises  on  lawful 
business,  in  which  the  person  having  the  control  of 
such  premises  has  an  interest,  and  who  has  sustained 
injuries  in  consequence  of  such  premises  not  being  kept 
in  a  reasonably  secure  condition,  is  entitled  to  main- 
tain an  action  for  damages  against  such  person. 

In  Iiiil'  nii'iiif  \.  I)f///,i.'i(q),  plaintiff,  in  the  employ 
of  a  gastitter,  wont  by  appointment  with  defendant 
to  see  that  certain  gas  apparatus  fixed  by  his  employer 
on  defendant's  premises  acted  properly.  While  there 
plaintiff  foil  down  an  uiifenced  shaft  and  was  injured. 
Held,  on  above  ground,  defendant  was  liable. 


(6)  (18G7),  L.  R.  2  G.  V.  371. 
(;;)  (18;jG),  1  H.  &  N.  247. 
(fj)  (1866),  L.  R.  1  C.  P.  274. 
4(2) 
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The  same  principle  is  illustrated  in  the  cases  of 
Smith  V.  London  and  St.  KafJirnne  Docks  Co.  (r)  and 
Hearvn  v.  Tendcy  (.s).  In  the  former  case,  the  defen- 
dants, a  dock  company,  provided  gangways  from  the 
shore  to  the  ships  lying  in  their  dock,  the  gangways 
being  made  of  materials  belonging  to  the  defendants 
and  managed  by  their  servants.  The  plaintiff  went 
on  board  a  ship  in  the  dock  at  the  invitation  of  one 
of  the  ship's  officers,  and,  while  he  was  on  board,  the 
defendants'  servants,  for  the  purposes  of  the  business 
of  the  dock,  moved  the  gangway,  so  that  it  was, 
to  their  knowledge,  insecure.  The  plaintiff,  in  igno- 
rance of  its  insecurity,  was  returning  along  it  to  the 
shore,  when  the  gangway  gave  way  and  he  was 
injured.  Held,  that  there  was  a  duty  on  the  de- 
fendants towards  t]i3  plaiiililT  t,  keep  the  gangway 
reasonably  safe,  and  that  he  was  entitled  to  recover 
damages  from  them  for  the  injuries  he  received. 

In  Ilmren  y.  Pcr.dcr  («),  plaintiff,  a  workman,  was 
employed  Lj  A.  to  paint  A.'s  ship,  lying  in  a  dock. 
Defendant,  the  dock  owner,  provided  staging  for 
workmen's  use.  The  staging,  not  being  strong 
enough,  broke,  and  plaintiff  was  injured.  Held, 
defendant  was  liabla,  _on  the  ground  that  persons 
having  the  control  of  buildings  or  other  structures 
mtendeS  for  human  use  and  occupation  are  bound  to 

(r)   (1868),  3  C.  P.  320. 

(«)  (1883),  11  Q.  B.  D.  503. 
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keep  them  in  a  reasonably  safe  condition,  and  are 
liable  for  injuries  caused  by  neglect  of  such  duty  to 
any  person  upon  the  spot,  or  engaged  in  work  on  or 
about  the  property  whose  condition  is  in  question,  in 
the  course  of  any  business  in  which  the  occupier  has 
an  interest. 

In  O'Xeill  v.  Evercd  (f)  the  two  last-mentioned 
cases  were  cited  in  the  Court  of  Appeal  on  behalf  of 
the  plaintiff,  but  were  distinguished  on  the  ground 
that  in  both  there  was  a  runccalfil  danger;  in  the 
one  case  the  injury  was  cansiMl  by  an  insecure  plank, 
in  the  other  by  a  rnticn  rupe.  In  the  cour.-i-e  ui'  liis 
judgment  Lord  Herschell,  following  the  principle 
laid  down  in  Smith  v.  London  (uul  St.  Katharine 
Docks  Co.  (a),  pointed  out  that,  in  order  to  succeed 
in  an  action  of  this  kind,  the  plaintiff  must  prove  a 
duty  on  the  part,  of  the  defendant  towards  him  to 
keep  the  premises  in  a  reasonably  secure  condition, 
and,  further,  that  the  injurj^  was  ilie  direct  result  of 
a  breach  by  the  defendant  of    m  h  (l;it\ . 

Persons  som  '    s    iver  the  lands  of 

others,  entitling  thorn  V-j  du  acts  which,  if  they  had 
not  such  rights,  would  be  trespasses.  Ox  sueli  rights 
the  chief  arc  easements  and  rights  of  common,  a  de- 

(0  (1892),  61  L.  J.  Q.  B.  453  ;  66  L.  T.  396.  See  iiUoMi/ler  v. 
Enucock,  (1893)  2  Q.  B.  177  (C.  A.) ;  Lane  v.  Cox,  (1897)  1  Q.  B. 
415. 

(u)  (1868),  3  C.  P.  326. 
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tailed  exposition  of  •which  would  be  out  of  place  in 
this  work ;  but  the  following  important  points  may- 
be noticed  : — 

Rights  of  proprietors  of  land  with  regard  to  water 
I      flowing  through  or  under  their  lands : 

1.  Natural  streams  running  ahove  ground,  and  sub- 
terranean streams  the  courses  of  which  are  well  known 
and  clearly  defined. 

Every  riparian  proprietor,  i.e.,  every  person  owning 
land  adjoining  a  river,  is  deemed  in  law  to  own  the 
soil  up  to  the  centre  of  the  river,  and  if  he  interferes 
with  it  beyond  that  point  he  commits  a  trespass. 
Every  proprietor  of  such  adjoining  land  has,  as  a 
natural  right  incident  to  the  right  to  the  soil  itself,  a 
i  right  to  the  reasonable  use  of  the  water  ;  what  is  a 
I  reasonable  quantity  of  water  depending  on  the  cir- 
'  cuiHsiiiiicis  i)f  cacli  case.  In  8(i)idwich  v.  G.  N.  R.  (v), 
the  dei'endaut  compan}^  supplied  their  engines  and 
station  with  water  from  the  plaintiff's  stream.  Plain- 
tiff, a  millowner,  sued  for  an  injunction  and  com- 
pensation. Held,  under  all  the  circumstances  of  the 
case,  as  there  was  no  damage  caused  in  wet  weather, 
and  the  working  of  the  mill  was  never  in  any  case 
shortened  by  more  than  a  few  minutes  a  day,  the 
defendant  company  was  not  liable.  The  above  rule 
is,  however,  subject  to  the  provision  that  the  adjoin- 
ing proprietor  must  not  thereby  interfere  with  the 

(r)  (1878),  10  Ch.  D.  707. 
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use  of  other  proprietors  either  ahove  or  below  him — 
e.g.,  he  must  not  foul  the  stream  {x),  though  he  may 
do  so  by  grant  or  prescription  (//),  Every  riparian 
proprietor  has  the  right  to  have  it  come  to  him  in  its 
natural  state  in  flow,  quantity  and  quahty,  and  to  go 
from  him  without  obstruction  (~). 

The  law  as  to  a  subterranean  stream,  the  coui'se  of 
which  is  well  known  and  clearly  defined,  as  in  the 
case  of  the  river  Mole,  is  the  same  as  laid  down 
above  with  regard  to  natural  streams  flowing  above 
ground  {a) . 

2.  Artificial  watercourses,  as  to  which  the  law  de- 
pends upon  whether  they  are  of  a  pcnii:::ieiit  or  tem- 
porary character,  and  upon  the  circumstances  under 
whfcli  they  were  created.  If  an  artificial  stream  is 
permanent  in  its  character,  a  right  to  the  iminter- 
ruj)ted  ilow  of  the  water  may  be  acquired  by  pre- 
scription or  grant  against  both  the  originator  of  the 
stream,  and  also  against  any  person  over  whose 
land  the  water  flows  {b)  ;  but  long  enjoyment  of  an 
artificial  stream  will  not  ^ivo  a  ri^ht  to  the  unob- 


(j-)    Jf'oodv.  7r«w/(iai9),  3  Ex.  748. 

(j/)  JCmbry  v.  Owen  (1851),  6  Ex.  353. 

[z)  See  judyincuts  in  CliaHvmore  v.  llichards  (1859),  7  II.  L.  C. 
349.  ' 

(a)  Per  I'ullock,  15.,  in  Jjuddoi  v.  O'Kun/iaiin  of  Clidton  Union 
(1857),  1  H.  &  N.  G30. 

(6)  .Hutliffc  V.  JSootk  (18G3),  32  L.  J.  Q.  D.  13C;  Hollar  \.  Fonit 
(1873),  L.  II.  10  Ex.  59. 
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structcd  use  of  a  stream  obviously  made  for  temporary 
purposes,  as  to  drain  a  mine  (c). 

In  Great  rex  v.  Uaijward  [d),  plaintiff's  land  enjoyed 
for  fifty  years  the  benefit  of  artificial  drains  made  by 
defendant,  a  neighbouring  farmer,  to  drain  his  own 
lands.  It  was  held  that  plaintiff  could  not  prevent 
defendant  from  deej)ening  the  drain  for  purposes  of 
cultivation,  and  thereby  depriving  plaintiff  of  water 
enjoyed  for  fifty  years,  as  the  dizain  was  originally 
made  for  temporary  purposes. 

"From  the  judgment  in  Arlnvrigld  v.  Geli  {e), 
it  will  be  seen,  that  the  reason  why  a  right  to  the 
uninterrupted  flow  of  the  water  of  an  artificial  stream 
cannot  be  acquired  by  prescription  against  the  origi- 
nator of  the  stream,  if  it  is  of  a  temporary  cliaracter, 
is,  that  the  temporary  nature  of  the  stream  precludes 
a  presumption  of  a  grant  of  a  permanent  right ;  but 
the  case  is  manifestly  different  if  the  stream  is  per- 
manent, although  artificial,  for  there  can  be  no  reason 
why  a  person  wlio  makes  a  permanent  watercourse 
may  not  make  a  grant  of  riglit  in  perpetuity  to  use 
the  water  to  any  person  tlu'ough  whose  land  the 
stream  is  made  to  flow  ;  and,  indeed,  nothing  is  more 
likely  than  that  an  owner  of  land  would  stipulate, 

(c)  Arkwright  v.   Gdl  (1839),  5  M.  &  W.  203  ;    Wood  v.    Waud 
(1849),  3  Ex.  748. 
{d)  (1853),  8  Ex.  291. 
\e)  (1839),  5  M.  &  W.  at  p.  227. 
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when  such  a  watercoiu'se  is  made,  that  he  shall  have 
the  benefit  and  use  of  the  water  as  it  flows  through 
his  land.  A  presumption  of  such  a  grant,  therefore, 
may  he  readily  made,  and  it  will  receive  the  sanction 
of  thelaw"(/). 

3.  Natural  streams  running  underground  in  undefined 
courses  and  percolating  water,  the  course  of  which  is 
underground,  undefined,  and  unknown. 

There  is  no  natural  right  to  the  uninterrupted  flow 
of  such  streams  (y),  nor  can  such  a  right  be  acquired  by 
prescription,  for  such  a  right,  "  founded  upon  length 
of  enjoyment,  is  supposed  to  have  originated  in  some 
grant ;  but  what  grant  can  be  presumed  in  the  case 
of  poreoliiting  waters  depending  upon  the  quantity 
of  ram  failing,  or  The  natural  moisture  of  the  soil, 
and  in  the  absence  of  any  visible  means  of  knowing 
to  what  extent,  if  at  all,  the  enjoyment  would  be 
affected  by  any  water  percolating  in  and  out  of  the 
defendant's  or  any  other  land  ?  .  .  .  .  The  pre- 
sumption of  a  grant  only  arises  where  the  person 
against  whom  it  is  to  be  raised  might  have  pre- 
vented the  exercipo  of  llio  subject  of  the  presumed 
grant,  but  how  could  a  iiiim  jn'ovont  or  stop  the  per- 
colation  of  watoL?  "  (/')•    ''^  '  ^'   /-'/"""'-('), 

(/)  Godflard  on  Easements,  5th  od.,  i  2.5. 

(-7)  Acton  V.  Bhindcll  (1843),  12  M.  k.  W.  :,2i. 

{h)  Per  Wiphtman,  J.,  in  delivering  the  opinion  of  the  judges 
to  the  House  of  Lords  in  C/iriseinov  v.  Richards  (1859),  7  H.  L.  C. 
370.  (0  (18.5'J),  7  II.  L.  C.  349. 
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A.'s  mill  was  worked  by  a  river,  supplied  by  water 
produced  by  the  rainfall  over  a  large  district.  B. 
sunk  a  well  on  liis  own  laud,  and  pumped  up  water 
for  the  supply  of  Croydon,  thereby  preventing  an 
enormous  quantity  of  water  from  ever  reaching  the 
river  or  the  mill.  Held,  A.  had  no  right  of  action 
against  B.  Such  a  right  may,  however,  be  acquired 
by  express  grant  (Z). 

A  LmdowiLcr,  therefore,  may  collect  or  dispose  of 
such  water,  regardless  of  his  neighbour's  interests ; 
but— 

1.  He  may  not  foul  it ;  for,  though  he  may  appro- 

priate it,  until  appropriation  there  is  no  pro- 
perty in  it;  and  whilst  it  percolates  every 
owner  through  whose  land  it  passes  has  a 
right  to  receive  it  in  its  natural  condition. 

In  Balhird  v.  To^nlhmm  (/),  the  plaintiff 
and  defendant  each  possessed  a  well.  The 
defendant  turned  sewage  into  his,  whereby 
the  plaintiff's  became  polluted.  Held,  by 
the  Court  of  Appeal,  imanimously  reversing 
Pearson,  J.,  in  the  Court  below,  that  an  action 
was  maintainable. 

2.  He  will  be  restrained  from  drawing  off  the  subter- 

ranean water  on  the  adjoining  land,  if  in  so 
doing  he  draws  off  water  which  has  once  flowed 

(/.•)    Whiteheads.  Parks  (18i58),  2  H.  &  N.  870. 
(/)  (1885),  29  Ch.  D.  115. 
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in  a  defined  surface  channel.     "  If  you  cannot 

get  at  the  uutk'rgrouud  Avater  Avitli^  lut  1<  nielimg 

the  water  in  a  <Irfined  surface  channel,  you 

cannot  get  at  it  at  all."     Per  Hatherlej,  L.  C, 

in    Grand  Junction   Canal  Co.  v.  Shugar  {m)  ; 

thus   distinguishing    it    from    Clmjcmore    v. 

Richarck  (»),  where,  likewise,  th^  water  in  the 

river  was  diminished,  but  was  diminished  by 

preventing  the  subterranean  water  from  ever 

reaiiiiii--  il,   not    (as  in    '/'//r    drand  Janction 

Canal  Co.  v.  S/tiajar)  by  di-awing  water  away 

from  the  river  itself. 

Every  person  commits  a  tort  who  so  uses  his  own 

land  as  to  damage  his  neighbour  by  depriving  him  of 

the  subjacent  or  adjacent  support  necessary  to  retain 

such  neighbour's  land  in  its  natural  and  unencumbered 

state  (o). 

Notice  carefully  that  this  right  to  the  support  of 
the  subjacent  soil  or  of  the  adjacent  laud  exists  only 
in  favour  of  ^^l^nd  nn-|yeigh^^d  bv  buildings,  i.e.,  in 
favour  of  land  in  its  natural  state ;  and,  further,  that 
no  action  lies  witliout  proof  of  appreciable  damage. 

In  Siiiifh  v.  Tharkcrali  (y>),  defendant  dug  a  well, 
which  caused  plaintiil's  adjacent  laud  to  sink,  and  a 

(w)  (1871),  L.  li.  0  Cli.  App.  488. 
(w)  Supra,  pp.  .57,  •'JS. 

(o)  liachhoiue  v.  Jionomi  (1861).  9  II.  L.  C.   503;    Unmphrica  v. 
BrogSmi  (IS.'iO),  12  Q.  B.  730 . 
(/>)  (1866),  L.  R.  1  C.  r.664. 
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building,  erected  tlioroon  within  twenty  years,  to  fall. 
It  was  proved  that  if  the  building  had  not  been  on 
plaintiff's  land  the  land  would  still  have  sunk,  but 
the  damage  to  plaintiff  would  have  been  inappreciable. 
Held,  that  no  action  lay. 

But  the  right  to  support  of  land  vireighted  by  build- 
ings may  be  acquired — 

<1)  By  grant,  which  may  bo — 
a.  Express;  or 

I).  Implied,  e.g.,  as  in  Righij  v.  Benncff  (q), 
\  where  a  man  granted  part  of  his  land  for 

building. 
(2)  By  prescription. 
The  rule  laid  down  in  the  famous  case  of  Angus  v. 

1Dalton{r)  is,  that  a  right  to  lateral  support  from  ad- 
joining land  may  bo  ac(|uir,'d  by  twenty  years'  un- 
■I  interrupted  enjoyment  for  a  building  proved  to  have 
been  newly  built,  or  altered  so  as  to  increase  the 
lateral  pressure,  at  the  beginning  of  that  time ;  and 
that  it  is  so  acquired  if  the  enjoyment  is  peaceable 
and  without  deception  or  concealment,  and  so  open 
that  it  must  be  known  that  some  support  is  being 
enjoj^ed  by  the  building. 

In  Lcmaitre  v.  Dark  (.s).  Hall,  V.-C,  held  that 
the  owner  of  buildings  can  acquire  by  prescription,  as 


{q)  (1882),  21  Ch.  D.  559. 
(r)  (1881),  6  App.  Ca.  740. 
(a)  (1882),  19  Ch.  D.  281. 
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an  easement  within  2  &  3  Will.  4,  c.  71,  s.  2,  a  right 
to  support  from  the  buildings  of  the  adjoining 
owner.  But  where  buildings  are  not  adjoining,  no 
right  of  support  can  be  so  acquired.  In  Solomon  v. 
Vintner^''  Co.  (f),  three  contiguous  houses  in  a  street 
leaned  out  of  the  perpendicular  for  thirty  years,  A.'s 
leaning  on  B.'s,  B.'s  on  C.'s.  C.  removed  his,  and 
the  rest  fell.  In  an  action  by  A.,  it  was  held  that  he 
had  no  right  to  have  his  house  supported  by  C.'s 
through  the  intervening  house. 

The  rig-ht  to  support  referred  to  in  these  different 
cases  is  quite  independent  of  any  question  of  negli-  , , 
genes.     A  man  is,  of  course,  always  responsible  to  *'| 
his  neighbour  for  carrying  out  works  on  his  own  i ! 
land  in  a  negligent  and  improper  way  (u).  * 

"  Waste  is  any  unauthorized  act  of  a  tenant  for  a 
freelu-M  (>i:i'  ■  ;,  i  ni  jiili.'i'it,iiici>j  or  for  any  lesser 
ill''  :  .  v.liii  11  t  lids  to  the  destruction  of  the  tene- 
ment I  r  oilnTwise  to  the  injury  of  the  inherit- 
aTi(<"''  .  Such  injury  may  be  loss  of  market 
valm  ,  fir  an  alteration  throwing  doubt  on  the  iden- 
tification of  the  property,  and  thereby  impairing  the 
evidence  of  title  {?/). 

(I)  (I860),  4  H.  &  N.  58.5. 

(k)  See  Boner  v.  Pcalc  (1876),  1  Q.  B.  D.  321  ;  and  m<(//tcs  v. 
Fercival  (188.3),  8  App.  Cas.  413,  supra,  p.  29. 

{x)  Pollock,  5tli  ed.  p.  327. 

(y)  Per  JchhoI,  M.  R.,  in  Jotiea  v.  Chappell  (1875),  20  Eq.  539  ; 
Meux  V.  fJobley,  (1892)  2  Cli.  253. 
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Voluntary  waste  is  where  the  waste  consists  in  the 
active  doing  of  something,  e.g.^  pulling  down  a 
house. 

Permissive  waste  is  a  mere  passive  act,  e.g.,  allow- 
ing a  house  to  go  to  rack  and  ruin  by  reason  of  non- 
repair. 

Legal  waste  is  a  term  used  to  describe  waste  for 
which  there  lay  a  remedy  at  law, — equitable  waste, 
waste  which  was  only  recognized  as  such'  and  relieved 
against  in  equity.  If  an  estate  were  given  to  a 
limited  owner  without  impeachment  for  waste,  at  law 
he  could  commit  what  waste  lie  clioso,  hut  equity 
would  interfere  to  prevent  his  pulling  down  the 
mansion-house  or  cutting  ornamental  timber;  and 
these  acts  were  called  equitable  waste.  As  regards 
the  remedy  in  this  case,  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  has  abolished  the  distinction. 
By  sect.  25  (3)  of  that  Act,  "  an  estate  for  life  with- 
out impeachment  of  waste  shall  not  confer,  or  be 
deemed  to  have  conferred,  upon  the  tenant  for  life 
any  legal_right  to  commit  waste  of  the  description 
known  as  equitable  wasje,  unless  an  intention  to 
confer  such  right  shall  ^expressly  appear  by  the  in- 
strument creating  such  estate." 

The  general  rule  is  that  tenants  for  life,  for  years, 
at  will,  and  at  sufferance,  are  liable  for  waste.  This 
is,  however,  subject  to  the  qualification  that,  in 
the  absence  of  an  express  covenant  or  an  obliga- 
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tion  not  to  commit  waste  imposed  by  the  instru- 
ment creating  the  estate  (z),  neither  a  tenant  for 
life  (a),  nor  a  tenant  at  will  (/>),  is  liable  for  permis- 
sive waste  {(■) . 

A  tenant  in  fee_jimj3le>  of  course,  is  not  liable  for 
waste ;  nor  is  a  tenant  in  tail,  because  he  can  at  any 
time  bar  iflie~eiifaiT,  and  make  himself  tenant  in  fee 
simple ;  but  a  tenant  in  tail,  after  possibility  of  issue  j 
extinct,  is  liable  for  equitable  waste,  inasmuch  as  he  I 
cannot  bar  the  entail. 

Nuisance  is  "  the  wrong  done  to  a  man  by  unlaw- 
fully disturbing  him  in  the  enjoyment  of  his  pro- 
perty, or  in  some  cases  in  the  exercise  of  a  common 
right "  {'/) ;  it  is  .either — 

1.  Public,  i.e.,  an  act  affecting  the  public  at 
large,  or  some  considerable  portion  of  them. 
Ilemedy — indictment  or  information. 

(2)   Woodhouse  v.  Walker  (1880),  5  Q.  B.  D.  604. 

(a)  Poicys  V.  Blagrare  (1854),  4  De  G.  M.  &  G.  448  ;  Barnes  v. 
BotvliiHj  (1881),  44  L.  T.  N.  S.  809;  In  re  Cartwrirjht,  Avis  v. 
Xewman  (1889),  41  Ch.  D.  532. 

{b)  Gibson  V.  Welh  (1805),  1  B.  &  P.  N.  R.  290  ;  8  R.  R.  801  ; 
Harnett  v.  Maillaml  (1847),  10  M.  k  W.  257. 

{c)  On  the  otlicr  hand,  in  Ilarics  v.  Deifies  (1888),  it  was  held  by 
Kokcwicli,  J.,  that  a  tenant  for  years  is  liable  for  pcrmiHsivc  waste, 
but  it  may  be  respectfully  doubted  whether  this  decision  would  be 
upheld  in  a  higher  Court.  See  Barnes  v.  Dotv/inff,  supra;  and  the 
observations  of  Kay,  J.,  in  In  re  Cartwright,  Avis  v.  Newman 
(1889),  41  Ch.  D.  at  p.  535. 

(rf)  Pollock,  5th  ed.  p.  374. 


64 


LAW  OF  TORTS. 


J) 


\^ 


// 


Private,  /.  v.,  an  act  airi-eting  sonio  particular 

individual  or  individuals,  as  distinguished 

from  the  public  at  large.     Remedy — action 

for  damages  or  an  injunction,  or  both ;  also 

abatement,  /.  e.^  removal  of  the  nuisance  by 

the  party  injured,  which  removal  must  be 

(1)  peaceable  ;   (2)  without  danger  to  life  or 

limb ;   and   (3)  (if  it  is  necessary  to  enter 

another's   laud  to  abate  the   nuisance,  or 

where  the  nuisance  is  a  dwelling-house  in 

actual  occupation  on  a  common  {(')^  after 

notice  to  remove  the  same,  unless  it  is  unsafe 

to  wait.     These  three  remedies  are  confined 

to  private  nuisances,  but  in  one  case  they 

are  applicable  to  public  nuisances,  namely, 

\    where  tlu;  act  complained  of  more  prejudi- 

I   cially  and  injuriously  affects  some  particular 

individual    or   individuals  than  the  public 

at  large.    In  SoJton  v.  Dellvld  (./"),  plaintiff 

resided  in  a  house  next  l<»  a  lioman  Catholic 

chapel,    of    which    defendant   was    priest. 

The  chapel  bell  was  rung  at  all  hours,  day 

and  night.    Though  the  ringing  was  a  public 

\  nuisance,  it  was  held,  on  the  above  ground, 

'  that  plaintiff  Avas  entitled  to  an  injunction. 


(«)  Terry  v.  Fitzlmve  (1845),  8  Q.  B.  757  ;  15  L.  J.  Q.  B.  239. 
(/)  (1851),  2  Sim.  N.  S.  311. 
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Nuisances  are  also — 

1.  Those  causing  damage  to  property,  for  which 
'substantial    compensation   can    always   be 

obtained.  In  St.  Helens  Smelting  Co.  v. 
Tipping  (g),  the  fumes  from  the  company's 
works  killed  the  plaintifE's  shrubs.  Held, 
sufficient  cause  of  action  for  nuisance 
against  company. 

2.  Those  causing  personal  discomfort.     It  is  ne- 
""cossiLry    io   show  material  and  continuous 

interference  with  "  the  physical  comfort  of 

human  existence,"  according  to  an  ordinary 

reasonable  standard ;   thus  it  was  held  in 

a  recent   case   that   temporary  annoyance 

caused  by  the  execution  of  lawful  works 

does  not  amount  to  a  nuisance  {/i). 

Where  a  nuisance   is   caused  by   the   non-repair 

of  premises,  the  occupier  of  sueli  premises  is  prinid 

faeie   liable  {i)  ;    but   the   landlord   is  liable    (1)    if 

he  has  authorized  the  continuance  of  the  nuisance 

(and    it   seems   that    merely    letting    the    premises 

in   a  ruinous    condition    does    not    constitute   such 

an  authorization)  (/.•),  or  (:i)  if  by  the  terms  of  the 

(if)  (1865),  11  11.  L.  C.  CiO. 

(A)  Harrison  y.  South wark  and  Vauxhall  Water  Co.,  (1891)  2  Ch. 
409. 

(J)   Tarry  v.  Jshton  (1876),  1  Q.  B.  1).  814. 

\k)  Frcttij  V.  liickmore  (1873),  L.  R.  8  C.  V.  101  ;  Giviiindl  v. 
Earner  (1875),  10  C.  P.  G58. 
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lease  lie  is  bound  to  rejiair  (/),  but  not  other- 
wise {»i). 

It  is  no  defence  to  an  indictment  for  nuisance  to 
show  that  the  act  complained  of  is  in  some  other  way- 
beneficial  to  the  public.  Thus,  before  tramways  were 
authorized  by  statute,  Beg.  v.  Train  (m)  decided  that 
to  lay  down  a  tramway  in  a  public  street,  thereby 
obstructing  the  ordinary  trafific,  was  an  indictable 
nuisance  at  common  law,  though  the  number  of 
persons  using  the  tram  cars,  and  so  saving  time  and 
money,  was  much  greater  in  number  than  those  who 
were  obstructed. 

It  is  no  defence  that  plaintiff  himself  came  to  the 
nuisance  (o) ,  or  that  the  trade  or  business  causing 
annoyance  is  otherwise  harmless,  or  even  in  itself 
necessary  and  praiseworthy.  Thus,  as  was  said  in 
Jones  V.  Powell  (p),  "  a  tan-house  is  necessary,  for  all 
men  wear  shoes ;  nevertheless  it  may  be  pulled  down 
if  it  be  erected  to  the  nuisance  of  another.  In  like 
manner  of  a  glass-house ;  and  they  ought  to  be 
erected  in  places  convenient  for  them." 

Beware  of  the  misleading  phrase,  "  rights  to  light 
and  air."    Eight  to  light  is  one  thing ;  right  to  air  is 

{[)  Toddy.  Flight  (1860),  9  C.  B.  N.  S.  377. 
(w)  See  Pretty  v.  Biclcmore,  and  Givinnell  v.  Earner,  supra  ;  also 
Nelson  v.  Liverpool  Brewery  Co.  (1877),  2  C.  P.  D.  311. 
(«)  (1862),  2  B.  &  S.  640. 

(o)  St.  Helens  Smelling  Co.  v.  Tipping,  supra,  p.  65. 
{p)  (1628),  Palm,  at  p.  539. 
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another.  There  is  no  such  right  kno\\Ti  to  the  law 
as  the  specific  right  to  the  access  of  air  over  a  neigh- 
bour's land.  In  TFebb  v.  Birdiq),  it  was  held  that 
the  owner  of  a  windmill  cannot,  under  sect.  2  of  the 
Prescription  Act  (2  &  3  Will.  4,  c.  71),  prevent  the 
owner  of  adjoining  land  from  building  so  as  to  in- 
terrupt the  passage  of  air  to  the  mill,  though  the 
mill  has  been  worked  by  this  air  for  over  twenty- 
years.  In  Bri/ant  v.  Lefevre  {)'),  it  was  held  that  the 
access  of  air  to  chimneys  cannot,  as  against  the  occu- 
pier of  neiglibouring  land,  be  claimed  (1)  as  a  natural 
right  of  i^roperty,  or  (2)  as  an  easement,  by  prescrip- 
tion from  the  time  of  legal  memory,  or  (3)  by  a  lost 
grant,  or  (4)  under  the  Prescription  Act,  1832.  See 
also  ILirris  v.  De  Pinna  (*). 

An  action,  howovr,  T'>s  where  the  stoppage  of  air 
is  iniuriou-  'i'>  w'  .u    . 

Bight  to  light  is  not___a  ]i;:iur:'l  ii:;ht  incident  to 
the  ownership  of  windows,  but  an  c:.r  juieut,  to  which 
title  must  bo  sliown — 

1-  By  grant,  express  or  implied,  cjj..,  where,  as 
in  Palmer  v.  Fletcher  (m),  a  man  grants  a 
house  in  wliich  there  are  windows,  neither 

[q)  (1862),  Ex.  Ch.  13  C.  B.  N.  S.  8il. 
(r)  (1879),  4  C.  P.  D.  172. 
(«)  (188G),  54  L.  T.  N.  S.  38. 

(t)  Cilij  of  London  Brewery  Co.  v.  Tennanl  (1873),  L.  R.  1)  Ch. 
App.  221. 

(m)  (1664),  1  Sid.  167,  207. 

5(2) 
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lie  nor  anyone  claiming  under  him  can  stop 
lip  the  windows  or  destroy  the  lights ;  or 

2.  By  prescription  at  common  law  ;  or 

3.  By  prescription   under  the  Prescription  Act 

(2   &   ;;   Will.    4,   c.  71,  s.  a),  by  which 
twenty  years'  use,  unless  by  written  con- 
sent, gives  the  right.    By  sect.  4  nothing  is 
to  be  deemed  an  interruption  unless  sub- 
iiiittodto  for  a  year  after  notice.  Therefore, 
in  Flight  Y.  T/iomas  (.r) ,  where  there  had  been 
an  enjoyment  for  nineteen  years  and  330 
days,  followed  by  an  interruption  of  thirty- 
five  days  just  before  action,  it  was  held  that 
such  an  enjoyment  was  sufficient  to  establish 
the  right. 
An  owner  of  ancient  lights  is  entitled  not  only  to 
sufficient  light  for  his  present  business,  but  to  all  the 
light  enjoyed  previously  to  the  interruption  sought  to 
be  restrained  ;  i.e.,  to  succeed,  defendants  must  show 
that  for  whatever  purpose  plaintiffs  might  wish  to 
employ  the  light,  there  would  be  no  material  inter- 
ference with  it.     In   Yrifes  v.  JacJc  (//),  a  merchant's 
warehouse  had  its  lights  blocked  by  a  buihling  oppo- 
site, and  the  defendant's  plea,  that  enough  light  was 
still  left  for  his  business  purposes,  was  held  bad. 
If  a  person  opens  new  lights,  these  may  be  ob- 

{x)  (1840),  11  A.  &  E.  088. 
(y)  (1866),  L.  R.  1  Ch.  295. 
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structed  ^\"ith  imj)unity ;  but  an  existing  riglit  to 
light  is  not  lost  Ly  interruption  which  is  not  con- 
tinuous in  time  and  quantity  (;:) ,  or  by  a  subsequent 
intermission  of  enjojTtnent  not  amounting  to  inten- 
tional abandonment,  or  by  enlarging,  rebuilding,  or 
altering  the  window  for  which  access  of  light  is 
claimed  (a),  so  long  as  the  ancient  lights,  or  a  mate- 
rial part  tliereof,  remain  substantially  capable  of 
continuous  en juy incut.  It  is  not  necessary  that  the 
structural  identity  of  the  old  windows  be  preserved 
{e.g.,  a  house  may  be  pulled  down  and  rebuilt  (b)), 
but  the  plaintiff  must  give  evidence  as  to  the  posi- 
tion of  the  ancient  liglits  {(■). 

B.  Of  Wrongs  to  Personal  Property. 

Trespass  to  goods  is  the  wrongful  meddling  by  a 
person  with  the  goods  of  another,  either  by  removing 
them,  or  by  otherwise  dealing  with  them. 

Conversion  is  the  removal  of  goods  from  the  pos- 
session of  another  with  the  design  of  depriving  that 
other  of  them,  or  of  exercising  some  dominion  or  con- 
trol over  them  for  his  own  benefit,  or  the  benefit  of 
some  third  person. 

{z)  Frenland  v.  Bimjham  (188!)),  11  Cli.  D.  2G8. 

(a)  Tapling  v.  Jones  (1865),  11  H.  L.  C.  290  ;  Ecclesiastical  Com- 
missionern  v.  Kino  (1880),  14  Ch.  D.  213;  Grccmvood  r.  Uornscy 
(1886),  33  Ch.  D.  471. 

(A)  Scotl  V.  Papc  (1886),  31  Ch.  D.  5.>1. 

(c)  Fowlers  V.  Walker  (1882),  61  L.  J.  Cli.  143. 
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It  is  Important  to  notice  the  fundamental  distinction 
between  these  two  WTongs,     Trespass  is  essentially 

a  wrong:  to  the  actual  possessor,  and  therefore  cannot 

^         IW* itiwif  min — 

be  committednby  a  person  in  possession  (d)  ;  conver- 
sion, on  the  other  hand,  is  a  wrong  to  the  iiorson 
entitled  to  immcdiato  possession.  The  actual  pos- 
sessor is  frequently,  but  not  always,  the  person 
\  entitled  to  immediate  possession,  so  tliat  conversion 
\may,  but  does  not  necessarily,  include  trespass. 

An  action  for  trespass  lies  against  A.  by  B.  wlien 
A.  takes  goods  from  the  possession  of  B.  This  is  so 
even  though  B.  is  not  the  true  owner ;  provided  B.'s 
possession  is  (1)  either  actual  or  constructive  (e),  and 
(2)  rightful  as  regards  A.  In  other  words,  bare 
possession  is  generally  a  sufficient  title  as  against  a 
wrongdoer.  In  Arninri/  v.  DchiiuU-ii'  ( /"),  a  chimney- 
sweep found  a  jewel.  lie  inquired  its  value  of  a 
jeweller,  who,  under  a  pretence  of  weighing  it,  took 
out  the  stone  and  then  offered  him  three  halfpence 
for  it,  and  on  the  offer  being  declined  refused  to  give 
it  up.  Held  (1)  the  finder  has  a  property  against 
all  but  the  true  owner ;  (2)  on  non-production,  the 


[d]  Johnsons.  Liprose,  (1893)  1  Q.  B.  512. 

(e)  See  p.  42,  supra. 

(/)  (1722),  1  Sm.  L.  C.  10th  ed.  343.  See  also  Bridges  v. 
Eawkesworth  (18.51),  21  L.  J.  Q.  B.  75  ;  and  South  Staffordshire 
Water  Co.  v.  Sharman,  (1896)  2  Q.  B.  44  ;  and  the  discussion  of 
these  cases  in  Clerk  and  Lindsell  on  Torts,  2nd  ed.  p.  686  a. 
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jewels  must  he  considered  to  he  of  tlie  finest  water, 
for  omnia  j)rcBSuniuntur  contra  spoliatorein. 

In  the  case  of  conversion,  "  tlie  grievance  is,  the 
unauthorized  assumption  of  the  powers  of  the  true 
ownei;.''  (g) .  It  is  conversion  none  the  less,  though  the 
wrongdoer  only  deals  with  the  goods  as  oirner  for  a 
very  short  time,  and  for  a  very  limited  purpose.  It 
is  no  excuse  that  the  defendant  was  acting  under  a 
mistaken,  although  an  honest,  and  even  reasonable, 
supposition  of  being  lawfully  entitled,  llefusal  to 
deliver  on  demand  is  evidence,  but  evidence  only,  of 
conversion,  as  there  are  cases  {e.g.,  the  case  of  a 
servant  in  possession)  where  delay  is  justifiable. 

Is  a  person  liable  for  conversion  if  he  hond  fide  deals 
with  goods  at  the  request  of  the  apparent  owner  ? 
He  is  not  liable  if  he  deals  with  {contra,  if  _he_  a,s- 
sumes  to  dispose  of)  goods  as  the  servant  or  agent 
of  an  apparent  owner  in  actual  possession  (or  under  a 
contract  with  such  apparent  owner)  according  to  the 
apparent  owner's  direction ;  provided  (1)  the  act  done 
(or  the  contract)  does  not  purport  to  involve  a  transfer 
of  tlie  supposed  property  in  the  goods,  and  (2)  tlie 
ostensible  owner's  direction  is  one  wliicli  ho  could 
lawfully  give  if  he  were  the  true  owner,  and  (;j)  which 
is  obeyed  in  the  honest  belief  that  ho  is  (//).    See  IIol- 


{(/)  roUock,  5th  0(1.  p.  332. 

(/()  rollock,  5th  ed.  pp.  335—337. 
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,  I'dix  v.  FoH-/rr  (/)  (especially  Lord  Blackburn's  observa- 
tions {/>■)),  where  the  defendants  were  held  liable  in 
conversion,  because  they  exercised  a  real  and  effective, 
though  transitory,  dominion — they  assumed  to  dispose 
of  the  goods.  Applying  the  above  rule,  if  A.  steals 
corn,  and  takes  it  to  a  miller  to  bo  ground  and  re- 
turned to  him,  the  miller  is  not  liable  in  conversion  ; 
but  if  A.  tells  his  servant  13.  to  sell  the  stolen  corn  to 
C,  and  B.  does  so,  B.  is  liable  in  conversion,  even 
though  he  believes  that  the  corn  belongs  to  his  master, 

I  A.     This  principle  has  been  recently  applied  so  as  to 
render  an  auctioneer  liable  for  selling  goods  in  the 
ordinary  course  of  his  business,  although  he  had  no 
notice  of  the  apparent  owner's  want  of  title  (/) . 
/       If  a  bailee  who  has  an  interest,  but  a  special  and 
/    limited  one,  in  the  goods  the  subject  of  the  bailment 
{e.(/.,  in  case  of  hire  or  pledge),  under  cover  of  such 
interest  deals  with  the  goods  in  excess  of  his  rights, 
he  is  only  liable  in  conversion  if  his  acts  are  wholly 
inconsistent  with  the  contract  under  which  he  had 
I     the  limited  interest,  as,  e.g.,  if  a  hirer  sells  or  destroys 
I     the  goods  hired  {ni) . 
^        The  general  rule  is,  that  no  one  can  acquire  a  title 


(i)  (1875),  L.  R.  7  H.  L.  757. 
{k)  Ibid.  pp.  768—788. 

[l)  Consolidated  Co.  v.  Curtis,  (1892)  1  Q.  B.  495. 
[m)  Cooper  v.    Willomatt  (1845),  1  C.  B.  G72  ;    14  L.  J.   C.  P. 
219. 
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to  a  chattel  personal  from  a  person  who  has  himself 
no  title  to  it ;  but  this  has  no  application  to — 

1.  A  person  who  bona  fide,  and  for  valuable  conside- 

ration, receives  a  negotiable  instrument — c.(/., 
a  bill  of  exchange  or  a  promissory  note — such 
person  being  entitled  to  recover  upon  it,  even 
though  it  has  been  stolen  or  fraudulently  ob- 
tained by  the  person  from  whom  he  received  it. 

In  Miller  v.  Bace  (;/),  plaintiff  was  a  bond 
fide  holder  for  valuable  consideration  of  a  note 
stolen  from  a  mail-bag  by  highway  robbers. 
On  presentation,  the  bank  clerk  refused  to 
cash,  or  even  to  return,  it.  Held,  plaintiff 
was  entitled  to  recover  on  the  note. 

If  the  instrimient  is  not  negotiable,  c.g.^ 
payable  to  order,  and  not  indorsed,  the  thief 
or  finder  cannot  pass  any  title  to  it  by  forging 
the  indorsement,  except,  indeed,  as  against 
himself  (o) ;  nor  in  the  case  of  a  cheque  crossed 
"not  negotiable"  can  a  person  pass  any  better 
titlt!  than  he  has  himself  (^j). 

2.  Sale  in  market  overt,  provided  that  the  purchaser 

"buys  the  goods  in  good  faith  and  without  notice 
of  any  defect  or  want  of  title  on  the  part  of  the 
seller— by  the  Sale  of  Goods  Act,  1893  (56  &  57 


(«)  (1758),  1  Bur.  452. 

(o)  '15  &  46  Vict.  c.  61,  8.  24. 

\p)  Ibid.  B.  81. 
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Vict.  c.  71),  s.  22,     If,  however,  the  goods 

have  been  stolen  and  the  thief  is  prosecuted 

to    conviction,   the    property  in    the    goods 

revests  in   the  original  owner  by  virtue  of 

sect.  24  of  the  same  statute. 

Sale  in  market  overt  is  sale  in  open  market,  as 

opposed  to  sale  in  private,  and  means — (1)  in  the 

City  of  London  (and  other  towns,  when  warranted  by 

custom),  sale  in  an  open  shop  of  goods  usually  sold 

in  such  shop  {q)  ;  (2)  in  the  country,  and  elsewhere, 

sale  in  the  market-place,  or  on  the  piece  of  groimd 

customarily  used  for  the  sale  of  goods. 

The  effect  of  sects.  22,  23,  and  24  of  the  Sale  of 
Groods  Act,  1893  (>•),  would  seem  to  be  that  where 
the  seller  of  goods  has  obtained  them  in  such  a  way 
that  he  has  no  title  at  all,  the  bond  fide  purchaser  can 
acquire  no  title  to  them  except  by  buying  them  in 
market  overt,  and  that  even  in  that  case,  if  the  goods 
have  been  stolen,  the  bond  fide  purchaser  will  lose  his 
title  as  against  the  original  owner  upon  conviction 
of  the  thief ;  if,  however,  tlie  seller,  at  the  time  of 
selling  the  goods,  had  a  title  which  was  voidable,  but 
which  had  not  then  been  avoided,  c.  (/.,  if  he  had 
obtained  them  by  means  of  a  contract  induced  by 

{q)  Harrjreavc  v.  S2nnh  ^-  Son  (1891),  G5  L.  T.  N.  S.  650. 

(r)  The  above  sections  reintroduce  the  law  as  it  existed  prior  to 
24  &  25  Vict.  0.  9G,  s.  100,  and  the  case  of  Bentley  v.  Vilmont  (1887), 
12  App.  Cas.  471,  is  therefore  no  longer  law. 
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fraud,  the  bond  fide  purchaser  acquires  a  good  title 
to  the  goods  of  which  he  cannot  in  any  way  be 
divested. 

Where  horses  are  stolen,  and  are  then  sold  in 
market  overt  to  a  loud  fide  purchaser  for  value,  even 
then  the  property  does  not  pass,  unless  certain 
formalities  required  by  statutes  of  Mary  and  Eliza- 
beth (-s')  are  complied  with,  viz. — 

(1)  The  horse  must  be  exposed  in  open  market  for 

one  hour  between  10  a.m.  and  sunset; 

(2)  A  minute  description  of   buyer,  seller,  horse 

and  terms  of  contract,  must  be  entered  in  the 
book-keeper's  book  ; 
and  even  then,  if  the  horse  has  been  stolen,  the  right- 
ful owner  can  recover  it  within  six  months  of  the  sale 
bj  tendering  to  the  person  possessed  of  it  the  price 
paid  by  such  person. 

No  writ  of  execution  against  goods  affects  the  title 
to  such  goods  acquired  by  any  person  bond  fide  and 
for  valuable  consideration  before  actual  seizure  under 
such  ^\  rit ;  provided  that  the  purchaser  had  not,  at 
the  time  when  he  acquired  the  title,  notice  that  such 
a  writ  liad  been  issued  (/). 

Recaption  is  tlie  re-takiiig  by  a  lawful  owner  of 
goods  of  which  he  has  been  wrongfully  deprived. 
He  mjiy  rc-tako  them  wherever  he  may  find  them, 

(«)  2  &  3  r.  &  M.  C..7,  and  31  Eliz.  c.  12. 
\t)  56  &  67  Vict.  c.  71,  h.  20. 
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provided  lie  does  not  do  so  riotously,  or  by  commit- 
ting a  brcacli  of  the  peace. 

In  Trespass  or  Conversion  who  is  entitled  to  sue? 
Generally  the  person  possessed  of  the  goods  at  the 
i'unv  of  llio  Avriiiipdoiug' ;  but  in  bailment,  the  bailor 
may  sue  for  an  injury  of  a  permanent  nature  {cj., 
if  goods  are  destroyed  or  permanently  damaged), 
and  the  bailee  may  sue  for  the  direct  loss  to  him. 

Remedies : — 

1.  Formerly,   for   direct   trespass  there  lay  the 

action  of  trespass  for  damages  for  the  direct 
injury  done;  and  for  injury  indirectly  re- 
sulting from  the  trespass  there  lay  the  so- 
called  action  of  trespass  on  the  case. 

Now,  the  proper  remedy  for  trespass  to 
goods  is  an  action  for  damages. 

2.  Formerly,  for  conversion  there  lay  the  action 

of  trover  (based  on  the  assumption,  gene- 
rally a  fiction,  that  defendant  had  found 
the  goods  in  question)  for  the  value  (not  for 
the  return)  of  the  goods. 

Now,  for  conversion  an  action  lies  for  the 
value  of  the  goods. 

3.  Formerly,  for  wrongful  detention  of  goods  there 

lay  the  action  of  detinue,  wliich  was  an 
action  foi:^damage8  for  wrongful  detentioii  y 
for  the  return  of  the  goods.  Defendant,  on 
an  adverse  verdict,  could  return  the  goods 
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or  pay  their  value  ;  but  by  the  Com.  Law 

Proc.  Act,   1854,  plaintiff  might  apply  to 

the  court  to  order  the  return  of  the  goods, 

without   giving    defendant  the   option   of 

retaining  them  on  payment  of  theu'  value. 

Inasmuch  as  the  distinction  between  forms  of  action. 

was  abolished  by  the  Judicature  Acts,  therefore,  in 

point  of  form,  the  actions  of — 

Trespass  to  recover  damages  for  interference  with 

goods, 
Trover  to  recover  the  value  of  goods  for  wrongful 

conversion  thereof, 
Detinue  to  recover  damages  or  the  return  of  goods 
for  wrongful  detention  thereof,  _/' 

no  longer  exist. 

Action  of  replevin. — The  owner  of  goods  unlaw- 
fully distrained,  seized  under  colour  of  distress  or 
otherwise,  can  obtain  the  replevying — i.e.,  the  return 
of  such  goods — on  giving  security  to  the  registrar  of 
the  District  County  Court  to  prosecute  an  action  of 
replevin  against  the  seizor  without  delay,  and  to  re- 
turn the  goods  if  a  return  should  be  adjudged.  The 
action  must  be  commenced  within  one  month  in  the 
District  County  Court  {n),  or  within  one  week  in  the 
High  Court.  In  the  latter  case,  unless  judgment  bo 
obtained  by  default,  the  plaintiff  must  prove  that  he 

(m)  County  Courts  Act,  1888  (61  &  52  Vict.  c.  43),  s.  136. 
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had  good  ground  for  believing  either  that  the  title 
to  some  hereditament,  the  yearly  rent  or  value 
whereof  exceeded  20/.,  or  to  some  toll,  market,  fair, 
or  franchise  was  in  question,  or  that  the  rent  or 
damage  suhject  of  the  distress,  or  the  value  of  the 
goods  seized,  exceeded  20/.  (.r). 

A  patent  is  a  privilege  given  by  the  Crown  to  the 
inventor  of  any  new  manufacture  of  general  utility 
for  fourteen  years,  or  less,  to  make  and  vend  it  exclu- 
sively on  condition  of  filing  a  specification — i.e.,  a 
complete  description  of  the  invention,  so  that  any 
ordinarily  skilful  person  can  use  it  at  the  end  of  the 
term. 

Copyright  is  the  sole  and  exclusive  right  of  multi- 
plying copies  of  an  original  work  or  composition  which 
exists  in  its  author,  or  his  assigns,  for  the  author's 
natural  life,  and  seven  years  from  his  death,  or  forty- 
two  years,  whichever  period  is  longer.  (5  &  6  Yict. 
c.  45,  s.  3.)  Copyright  of  an  article  written  for  an 
encycloptcdia,  and  paid  for  by  the  proprietor,  is  in 
him,  but  after  twenty-eight  years  reverts  to  the  author, 
or  his  rejiresentativos.  Eight  to  property  in  copy- 
right must  be  registered  at  Stationers'  Hall,  and  is 
assignable  by  entry  of  transfer  there.  If,  however, 
the  author  omits  to  register,  his  copyright  is  un- 
affected, but  he  cannot  sue  for  an  infringement. 

{x)  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  s.  135. 
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No  copyriglit  exists  in — 

1.  An  advertisement. 

2.  An  analysis  of  the  work  of  some  other  person. 

3.  Immoral  or  libellous  works. 

A  trade-mark  is  a  symbol  of  identification  of  goods, 
and  must  consist  of  a  name,  signature,  distinctive 
device,  or  fancy  word  not  in  common  use ;  to  these 
may  be  added  any  letters,  words,  or  figures. 

The  property  in  a  trade-mark  is  the  exclusive  right 
to  the  use  of  the  mark  as  applied  to  a  particular 
manufacture,  but  there  is  no  right  to  the  abstract 
ownership  of  any  mark — e.g.,  an  ironfounder,  who 
uses  a  mark  for  iron  manufactures,  cannot  restrain 
the  use  of  the  same  mark  on  other  goods. 
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CHAPTER  YI. 

OF  LOSS  OF  SERVICE  AND  SEDUCTION. 

Every  person  who  knowingly  and  designedly  inter- 
rupts the  relation  subsisting  between  master  and 
servant  (1)  by  procuring  the  servant  to  depart  from 
the  master's  service,  or  (2)  by  harbouring  and  keeping 
him  as  servant  after  he  has  quitted  his  place  and 
during  the  stipulated  period  of  service,  whereby  his 
master  is  injured,  commits  a  wrongful  act,  for  which 
he  is  responsible  in  damages  (a) .  In  Lumlei/  v.  Gi/e  {b) , 
plaintiff,  the  manager  of  a  theatre,  sued  defendant, 
a  rival  manager,  for  inducing  a  third  party  to  break 
an  engagement  to  sing  at  plaintiJff's  theatre.  Held, 
plaintiff  entitled  to  recover. 

Prior  to  Lutnley  v.  Gye,  it  used  to  be  thought 
(1)  As  Coleridge,  J.,  held,  in  his  dissenting  judgment, 
that  such  an  action  only  lay  where  the  strict  rela- 
tionship of  master  and  servant  was  proved.  Boicen  v. 
Hall  {c)  confirmed  Lumley  v.  Gye,  Coleridge,  L.  C.  J., 

{a)  See  judgment  of   Crompton,   J.,  in  Lumley  v.   Gye  (1853), 
2  E.  &  B.  216  ;  22  L.  J.  Q.  B.  4G3. 
(J)  (1853),  2E.  &B.  216. 
\e)  (1881),  6  Q.  B.  D.  333. 
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dissenting  on  the  same  grounds  as  Coleridge,  J.,  had 
done  before  him.  (2)  The  damage  sued  for  must 
have  been  the  legal  consequence  of  defendant's  act  (d). 
Thus,  if  A.  slander  B.  to  a  mob,  who,  in  consequence, 
throw  B.  into  a  horse-pond,  according  to  this  view 
B.  could  not  recover  for  such  damage  as  against  A. 
But  IjuitU'ii  V.  Gye  alters  this  rule,  and  allows  the 
wrongful  act  of  a  third  jmrtj  to  form  part  of  the 
damage,  if  such  act  would  naturally  arise  from  de- 
fendant's conduct. 

It  is  now,  therefore,  clear  law  that  an  action  will 
lie  for  maliciously  inducing  a  third  party  to  commit 
a  breach  of  his  contract  with  the  plaintiff,  and  that 
this  is  equally  true  whether  the  relationship  of  master 
and  servant  exists  between  the  plaintiff  and  the  third 
party  or  not  (f) . 

On  the  other  hand,  it  has  been  recently  held  by 
the  House  of  Lords,  in  the  important  case  of  Allen  v. 
Flood  (./'),  that  where  the  defendant  does  not  induce 
the  tliird  party  to  commit  a  breach  of  his  contract 
with  the  plaintiff,  but  merely  induces  such  third  party 
not  to  enter  into  a  contract  with  the  plaintiff,  or  not 
to  employ  the  plaintiff,  or  to  lawfully  put  an  end  to 
his  contract  with  tlie  plaintiff  (whether  such  contract 

(rf)  See  Vxcan  v.  WUror/cs  (ISOG),  8  Ea.st,  1 ;  9  R.  R.  361. 
{c)  Jiouen  V.  If  all  (1881),  G  Q.  B.  D.  333 ;   Tempcrlon  v.  RiiHsell 
and  others,  (1893)  1  Q.  B.  715. 
(/)  (1898)  App.  Cas.  1. 
F.  6 
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be  one  of  personal  service  or  not),  no  action  will  lie 
even  though  the  defendant  was  actuated  by  an  im- 
proper motive  or  ill-will  towards  the  plaintiff. 

Action  of  Seduction. — This  is  usually  based  on  a 
fiction.  The  plaintiff,  though  as  a  rule  he  is  not 
the  master  of  the  girl  seduced,  is  supposed  to  be 
so,  and  to  have  lost  the  benefit  of  her  services  by 
the  wrongful  act  of  the  defendant.  He  need  not 
prove  an  express  contract  of  service.  If  he  is  the 
father,  and  his  child  is  under  age,  and  not  in  actual 
service  with  another,  service  is  presumed.  "It  is 
sufficient  that  the  daughter  was  living  with  her 
father,  forming  part  of  his  family,  and  liable  to  his 
control  and  command.  The  right  to  the  service  is 
sufficient"  (r/). 

If  he  is  not  the  father,  or  his  child  is  not  under  age, 
provided  she  be  living  under  plaintiff's  roof,  service 
will  be  presumed  from  slight  acts  of  household  duty, 
e.g.,  milking  cows  or  making  tea  (/*). 

The  relationship  of  master  and  servant  must  have 
existed — 

1.  At  the  time  of  seduction ;  and 

2.  At  the  time  of  illness  and  loss  of  service. 

In  DavicH  v.  Williams  («),  where  a  girl  was  seduced 

[g)  Per  Littledale,  J.,  in  Maunder  v.  Vem  (1829),  Moo.  &  Mai. 
323  ;  31  R.  E.  734. 

(A)  Per  Butler,  J.,  in  JJennett  v.  Akott  (1787),  2  T.  R.  at  p.  168. 
(j)  (1848),  10  Q.  B.  725. 
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while  in  the  service  of  one  master,  and  became  preg- 
nant dming  her  service  with  another,  it  was  held  that 
the  seducer  was  not  liable. 

If  plaintiff  has  encouraged  profligate  persons,  or 
otherwise  caused  his  own  injury,  he  has  no  ground 
of  action  (k). 

The  damages  are  exemplary  or  vindictive,  i.e.,  not 
merely  for  the  actual  damage  sustained,  but  for  the 
anxiety,  distress,  loss  of  society  and  comfort  suffered 
by  the  plaintiff,  and  for  the  dishonour  brought  upon 
him(/). 

Though  no  action  for  seduction  lies  against  a 
master  for  seducing  his  servant,  yet  this  exemption 
will  not  cover  the  case  of  mere  colourable  hiring  for 
the  express  purpose  of  seduction  {»i). 

(/t)  lieddie  v.  Scoolt  (1794),  1  Peake,  316. 

{l)  Per  Lord  Eldon,  in  Bedford  v.  McEoid  (1800),  3  E.sp.  at 
p.  120. 

(;«)  Speight  V.  Oliviera  (1819),  2  Stark.  493  ;  20  R.  R.  728. 


6(2) 
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CHAPTER  VII. 

OF   LIBEL   AND    SLANDER  (rt). 

A  defamatory  statement  is  a  statoment  concorning 
any  person  wliicli  exposes  him  to  hatred,  ridicule, 
or  contempt,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him  in 
his  office,  profession,  or  trade.  Sucli  statement,  if  in 
writing,  printing,  or  other  permanent  form,  con- 
stitutes a  libel ;  if  in  spoken  words  or  significant 
gestures,  a  slander. 

The  distinction  between  libel  and  slander  carries 
with  it  many  important  consequences.  Thus,  libel 
is  both  a  civil  wrong  and  a  criminal  offence.  On 
the  other  hand,  slander  is  a  civil  wrong  only,  though 
the  words  may  happen  to  come  within  the  criminal 
law  as  being  blasphemous,  seditious,  or  obscene,  or 
as  being  a  solicitation  to  commit  a  crime,  or  as 
being  a  contempt  of  court.  Again,  where  a  defa- 
matory  statement   is   written    or   printed,    the   law 

(«)  This  chapter  is  mainly  taken  from  the  Author's  "  Principles 
and  Practice  of  the  Law  of  Libel  and  Slander,"  2nd  edition, 
William  Clowes  and  Sous,  Limited,  London,  1897. 
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presumes  that  of  necessity  the  person  defamed  has 
suffered  damage,  and  in  the  absence  of  legal  justi- 
fication or  excuse,  the  publication  of  such  a  state- 
ment is  ^vTongful.  On  the  other  hand,  spoken  words 
are  actionable  only  when  they  produce,  as  a  natural 
consequence,  the  loss  of  some  definite  temporal  ad- 
vantage, or,  as  it  is  called,  special  damage,  or  when 
they  impute  to  the  defamed  person  charges  of  a 
certain  kind  {b). 

It  is  sometimes  said  that  libel  can  be  distinguished 
from  slander  by  the  fact  that  the  former  is  addressed 
to  the  eye,  the  latter  to  the  ear.  This  is,  no  doubt, 
true  as  a  general  rule,  but  there  appears  to  be  at 
least  one  exception  to  it — the  case  of  a  defamatory 
statement  communicated  by  significant  gestures — e.g.^ 
the  finger  language  of  the  deaf  and  dumb.  Such  a  case, 
so  far  as  the  author  is  aware,  has  never  arisen,  but  it  is 
submitted  that  it  would  be  governed  by  the  same 
rules  as  spoken  words,  and  would  therefore  come 
under  the  description  of  slander.  The  real  distinc- 
tion is,  that  in  the  case  of  libel  the  defamatory 
matter  is  in  some  permanent  form ;  and  usually, 
though  not  necessarily,  in  writing  or  printing.  For 
instance,  a  statue  (r),  caricature  (rf),  elllgy  (<"),  chalk 

{b)  Sec  p.  96,  i)ifra. 

(c)  Hawkins,  ricas  of  the  Crown,  8th  ed.  vol.  i.  p.  542. 

{d)  Austin  V.  Culprpper  (IGHl),  2  Show.  313. 

(e)  6  Rep.  125;  Monaon  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671. 
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marks  on  a  wall  (/),  "  signs  or  pictures,  as  hj  fixing 
up  a  gallows  on  a  man's  door,  or  painting  him  in 
a  shameful  and  ignominious  manner  "  (g),  may  con- 
stitute a  libel.  Slander,  on  the  other  hand,  is  in  its 
nature  transient,  and  is  always  in  the  form  of  spoken 
words  or  significant  gestures. 

In  order  to  be  defamatory  the  words  must  refer  to 
some  particular  individual,  and  the  plaintiff  must  prove 
that  he  is  that  particular  individual.  In  other  words, 
there  must  be  a  definite  imputation  on  a  definite 
person.  "  If  a  man  wrote  that  all  lawyers  were 
thieves,  no  particular  lawyer  could  sue  him  unless 
there  is  something  to  point  to  the  particular  indi- 
vidual" (Z^.  And,  provided  that  the  plaintiff  can 
satisfy  the  jury  that  he  was  especially  referred  to,  it 
is  sufficient  (/),  whether  the  words  complained  of  de- 
scribe him  by  his  own  name,  or  its  initial  letter  (/.),  or 
by  asterisks  (/),  or  by  a  fictitious  name  (m),  or  by  the 
name  of  somebody  else  (n),  or  merely  refer  to  a  defi- 
nite body  of  persons  of  which  he  is  a  member ;  for 


'(/)   Tarplet/  v.  Blabcij  (183G),  7  C.  &  P.  295. 
{(/)  E>jre  V.  Garlick  (1878),  42  J.  P.  G8. 

(h)  Per  Willes,  J.,  in  Hasiivoody.  Holmes  (1858),  1  F.  &  F.  349. 
(i)  Lawrence  v.  Newberry  (1891),  64  L.  T.  797. 
\k)  Roach  v.    Garvan   (1742),   2  Atk.   409;    O'Brien  v.    Clement 
(1846),  15  M.  &  W.  435. 

(0  Boiirke  v.  Warren  (1826),  2  C.  &  P.  307. 
\m)  Rex  V.  Clerk  (1729),  1  Bam.  304. 
(w)  Levi  V.  Milne  (1827),  4  Bing.  195. 
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"if  those  wlio  look  on  know  well  wlio  is  aimed  at, 
I  the  very  same  injury  is  inflicted,  the  very  same  thing- 
I  is  in  fact  done,  as  woidd  be  done  if  his  name  and^ 
\\  Christian  name  were  ten  times  repeated"  (o). 
'      But  where  it  is  uncertain  whether  the  plaintiff  was 
the  particular  individual  aimed  at,  no  action  lies;  e.g., 
where,  after  the  trial  of  an  action  at  which  there  were 
three  witnesses,  the  defendant  said,  "  One  of  you  three 
is  perjured,"  it  was  held  that  no  action  lay,  as  there 
was  nothing  to  show  that  the  plaintiff  was  the  parti- 
cular witness  referred  to  {[>). 

Furth(r,  the  words  complained  of  must  concern  the  t 
plaintiff  himself.     They  must  affect  his  character  or 
touch  him  in  the  way  of  his  profession  or  trade.     If  | 
they  are  directed  solely  at  the  plaintiff's  goods  or  his 
title  to  property,  though  an  action  may  lie  therefor,    . 
it  is  not  an  action  of  libel  or  slander,  but  "  an  action    | 
on  the  case  for  special  damage  sustained  by  reason ;  1 
of  the  speaking  or  publication"  (7).     In  some  cases,'-  [ 
liowever,  an  attack  on  a  man's  title  to  property  or 
goods   may   also   injuriously   affect   his   reputation. 
Tlius,  it  is  libellous  to  write  :nid  publish  of  a  book- 


(0)  Per  Lord  Campboll,  C.  J.,  iu  Le  Fanu  and  othns  v.  Mulcohn- 
son  (1848),  1  H.  L.  C.  GG8. 

{p)  Sir  John  Bonnie's  case,  cited  Cro.  Eli«.  497  ;  hco  ixXao  James 
V.  Rcdditch  (1599),  4  Kep.  17. 

(y)  Per  Tindal,  C.  J.,  in  Malarhj  v.  Snper  (183C),  3  Bin-,'.  N.  C. 
371;  andecepp.  128,  129,  tuff  a. 
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seller  that  lie  sells  immoral  j)oems  (r)  ;  and  to  say  of 
a  "\\ine-merchant  that  his  wine  is  poisoned,  or  of  a 
tea-dealer  that  his  tea  is  made  green  hy  drying  it  on 

(copper,  is  a  slander  upon  him  in  the  way  of  his 
trade  (.v). 

The  matter  complained  of  must  be  of  a  disparaging 
nature.  Thus,  it  has  been  held  libellous  to  write  of  a 
man  that  he  is  a  man  of  straw  (f),  a  hypocrite  (u),  a 
rascal  (j^),  an  impostor  (//),  that  he  is  dishonest  (s), 
imgrateful  {a),  impecunious  (f),  insane  (b),  and  even, 
in  one  ease,  that  his  conduct  had  been  unfeeling  (c). 
So,  too,  ironical  praise  may  amount  to  a  libel  (d)  ; 
and  it  has  been  held  libellous  to  publish  in  a  news- 
paper a  story  in  which  the  plaintiff  is  made  to  appear 
ridiculous,  even  though  he  has  told  it  himself  in  the 
first  instance  (e) . 

On  the  other  hand,  it  has  been  held  not  libellous 
to  "^Tite  of  a  man  that  he  endeavoured  to  discourage 

(r)    Tabart  v.  Tipper  (1808),  1  Camp.  350;    10  R.  R.  698. 
(«)  Per  Coltman,  J.,  iu  Ingram  v.  Lausoti  (1840),  6  Bing.  N.  C. 
at  p.  216. 

(t)  Eaton  V.  Johns  (1842),  1  Dowl.  N.  S.  602. 

(m)   ThorJey  v.  Lord  Kerry  (1812),  4  Taunt.  355  ;   13  R.  R.  626. 

{x)    Fillers  v.  Monsley  (1769),  2  Wils.  403. 

(y)   Campbell  Y.  Spoftiswoode  (1803),  3  B.  &  S.  769. 

(z)  Austin  V.  Culpepper  (1684),  Skin.  123. 

(a)   Cox  V.  Lee  (1869),  4  Ex.  284. 

[h)  Morgan  v.  Linyen  (1863),  8  L.  T.  800. 

[c)   Churchill  v.  Hunt  (1819),  2  B.  &  Aid.  685  ;   22  R.  R.  807. 

{d)  Boyde'.l  v.  Jones  (1838),  4  M.  &  W.  446. 

{e)  Cook  V.  Ward  (1830),  6  Bing.  409  ;   31  R.  R.  456. 
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sedition  in  Ireland,  for  this  would  not  injure  him 
in  the  opinion  of  good  citizens  and  respectable 
people  (_/') ;  or  that  he  sued  his  mother-in-law  in  a 
county  court,  for  he  may  have  properly  done  so  {;/)  ; 
or  that  he  [owes  money,  for  this  does  not  imply  that 
he  cannot  pay  his  debtors  {//) ;  or  that  he  is  "  Man 
Friday  "  (/),  "for  the  man  Friday,  as  we  all  know, 
was  a  respectable  man,  although  a  black  man"  (/.). 

In  order  to  determine  whether  a  statement  is  defa- 
matory it  must  be  construed  in  its  natural  and  ordinary 
meaning ;  if  not  defamatory  in  such  meaning  it  must 
be  construed  in  the  special  meaning,  if  any,  in  which  it 
was  understood  by  the  persons  by  and  to  whom  it  was 
published  7). 

It  is  for  the  judge  to  say  whether  the  words  are 
reasonably  capable  of  a  defamatory  meaning,  but  for 
the  jury  to  say  whether  under  the  circumstances  of 
the  case  they  in  fact  bear  that  meaning  (/).  In  the 
recent  case  of  Ncvill  v.  Fine  Art  and  Genei-al  Insur- 
ance Co.  (ni),  in  the  House  of  Lords,  it  was  pointed 
out  by  Lord  Ilalsbury,  L.  C,  that  in  order  to  justify 

(/)  ^f"!/  V.  Roberts  (1863),  9  Jur.  N.  S.  580. 

(^)  Cut  v.  Cooper  (1863),  12  W.  R.  75. 

(A)  Per  Bramwell,  B.,  in  lie  Coghlan  (1864),  4  F.  A  F.  316. 

(i)  ForhcK  V.  Kimj  (1833),  1  Dowl.  072;  2  L.  J.  Ex.  109. 

(A-)  Per  Lord  Deiiman,  C.  J.,  in  Hoare  v.  Siherlock  (1848),  12 
Q.  B.  at  p.  626. 

(/)  Cnpilal  and  Counlirs  Jtaxic  v.  Heuty  (1882),  7  App.  Cas.  741  ; 
52  L.  J.  Q.  B.  232. 

(»j)  (1897)  App.  CaH.  at  jip.  76,  77. 
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tho  judge  in  leaving  the  case  to  tlio  jury  "the  words 
must  bo  susceptible  of  a  libellous  meaning  in  this 
sense,  that  a  reasonable  man  could  construe  them  un- 
favourably in  such  a  sense  as  to  make  some  imputa- 
tion upon  the  person  complaining."  "  It  is  not 
enough  to  say  that  by  some  person  or  another  the 
Mvords  ii/i[//tf  be  understood  in  a  defamatory  sense"  (n). 
Where  words  are  reasonably  capable  of  an  innocent 
and  a  defamatory  m(_'aiiiiij.>-  it  is  a  question  of  fact 
for  the  jury  in  what  meaning  they  were  actually 
understood  (o) .  And  in  every  case  tlie  burden  of 
proof  is  on  the  party  who  alleges  that  the  words  were 
understood  in  a  meaning  other  than  their  natural  and 
ordinary  meaning.  "  If  the  word  is  an  ordinary 
English  word,  then  the  Court  will  construe  it  in  its 
natm-al  meaning,  unless  some  other  is  shown  to  have 
been  given  it.  If  the  word  is  a  cant  expression  or  a 
commercial  term  (j)),  then  the  meaning  may  depend 
upon  the  circumstances  in  evidence  "  (q).  But  where 
the  words  complained  of  are  ordinary  English,  and 
perfectly  intelligible  on  the  face  of  them,  the  plain- 
tiff cannot  call  witnesses  to  state  what  they  under- 
stood the  words  to   mean,  unless,  indeed,  he  first 

{)))  (1897)  App.  Cas.  at  p.  73. 

(o)  Churchill  v.  Geclnci/  (1889),  53  J.  T.  471  ;  Jiifchie  v.  Sexton 
(1891),  G4  L.  T.  210. 

(p)  Smith  V.  Jefreys  (1840),  15  M.  &  W.  661  ;   15  L.  J.  Ex.  325. 

{r/)  Per  Bramwell,  B.,  in  Barnctt  v.  Allen  (1858),  27  L.  J.  Ex. 
at  pp.  414,  415. 
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show  that  the  words  did  not  on  this  occasion  bear 
their  ordinary  English  meaning  (r). 

It  is  important  to  notice  that  where  the  words  are 
not  defamatory  in  the  natural  and  ordinary  sense,  the 
plaintiff  must  be  prepared  to  satisfy  the  jury  that 
there  were  facts  kno^m  both  to  the  person  publishing 
the  defamatory  matter  and  to  the  person  to  whom  it 
was  published  which  would  naturally  lead  the  latter 
to  imderstand  the  words  in  a  defamatory  sense.  As 
was  pointed  out  by  Brett,  L.  J.,  in  the  well-known 
case  of  Capital  and  Counties  Bank  v.  Henty  (.s),  "  The 
first  question  for  the  jury  is,  whether  the  document 
would  be  read  in  a  defamatory  sense  by  persons  of 
ordinary  reason  in  the  position  of  those  to  whom  it  is 
published.  If  in  the  opinion  of  the  jury  it  would 
not  be  so  read  according  to  the  j)riind  facie  meaning 
of  the  language,  then  there  is  a  further  question  (if 
there  is  any  evidence  upon  wliich  it  can  be  raised), 
whether  there  were  facts  known  both  to  the  person 
who  framed  the  alleged  libel  and  to  the  persons  to 
whom  it  was  published,  whicli  would  lead  the  latter 
reasonably  to  put  upon  the  document  the  construction 
that,  having  a  second  defamatory  sense,  it  was  issued 
ironically,  or  otherwise  than  in  the  primary  sense  of 
the  language."  In  tliat  case  Messrs.  Henty,  some 
brewers  at  Chichester,  issued  to  their  tenants  a  circular 

(r)  Dainct  v.  Hartley  (1818),  3  Ex.  200. 
(*)  (1880),  6C.  r.  13.  at  p.  639. 
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containing  the  following  words  : — "Messrs.  Ilenty  & 
Sons  hereby  give  notice  that  they  will  not  receive  in 
paynDcnt  any  cheques  drawn  on  any  of  the  branches 
of  the  Capital  and  Counties  Bank."  The  issue  of  this 
circular  caused  a  run  upon  the  bank,  who  thereupon 
brought  an  action  of  libel  against  Messrs.  Henty.  It 
was,  however,  held  that  the  words  in  their  natural  and 
ordinar}^  meaning  were  not  libellous ;  that  therefore 
it  was  for  the  plaintiffs  to  prove  that  by  reason  of  the 
special  circumstances  of  the  case,  they  were  understood 
in  a  special  libellous  sense :  and  that,  in  the  absence 
of  any  such  evidence,  there  was  no  case  to  go  to  the 
jury,  and  there  must,  therefore,  be  judgment  for  the 
defendants.  Moreover,  when  the  words  are  not  primd 
fane  defamatory,  and  when  the  plaintiff  therefore 
intends  to  maintain  that  the  words  were  defamatory 
by  reason  of  their  being  understood  in  a  special 
sense,  he  must  be  careful  to  insert  in  his  Statement 
of  Claim  an  averment  specifying  the  defamatory 
meaning  of  the  words  complained  of,  and  showing 
how  they  come  to  have  that  meaning,  and  how  they 
■relate  to  the  plaintiff  (/).  Such  an  averment  is  called 
an  innuendo.  No  innuendo  is  necessary  where  the 
words  complained  of  are  defamatory  in  their  ordinary 
meaning  {u). 

(t)  Eussell  and  another  v.  Webster  (1874),  23  W.  R.  59. 
(?/)  Per  Lord  Selbome,  in   Capital  and  Counties  BavJc  v.  Senty 
(1882),  7  App.  Cas.  748. 
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No  action  can  be  maintained  for  libel  or  slander 
unless  there  be  publication,  i.e.,  a  communicatiou  by 
the  defendant  of  the  words  complained  of  to  one 
person  other  than  the  plaintiff.  Thus,  there  is  no 
publication,  and  therefore  no  action  will  lie,  if  the 
defamatory  matter  be  communicated  only  to  the 
plaintiff.  This  was  expressly  decided  in  Borrow 
V.  Ltu-ellin  (x),  where  the  defendant  despatched  a 
sealed  letter  through./the  jiost  to  the  plaintiff. 
As  Lord  Esher,  M.  R.,  said,  in  the  recent  case 
of  Pullman  v.  Hill  ^  Co.  {>/),  "If  the  statement 
is  sent  straight  to  the  person  of  whom  it  is 
written,  there  is  no  publication  of  it,  for  j^ou 
cannot  pulJish  a  libel  of  a  man  to  himself.  If  a 
letter  is  not  communicated  to  anyone  but  the  person 
to  whom  it  is  written,  there  is  no  publication  of  it." 
It  is,  however,  otherwise  if  it  can  be  proved  that  the 
defendant  knew  when  he  posted  the  letter  containing 
the  libel  that  it  would  probably  be  opened  by  some 
person  otlier  than  the  plaintiff,  for  example,  his 
clerk  (z).  »So,  too,  "if  the  writer  of  a  letter  shows  it 
to  any  person  other  than  the  person  to  wliom  it  is 
written,  he  publishes  it"  (a) ;  for  example,  if  ho  shows 


(z)  (16L5),  Hob.  62. 
(y)  (1891)  1  Q.  B.  at  p.  627. 
(2)   Delacroix  v.  T/ietoiot  (1817),  2  Stark.  63. 

{a)  Tor  Lr.rd  Ehher,  M.  li.,  iu  Pullman  v.  Uill  <f  Co.,  (1891)  1 
Q.  B.  at  p.  527. 
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it  to  his  own  clerk,  or  places  it  in  tlie  hands  of  a  type- 
writer, in  order  that  such  clerk  or  typewriter  raay 
copy  it  for  him,  there  is  a  publication  of  the  letter  (b) . 
Similarly,  it  has  been  held  that  there  is  a  publication 
if  the  libel  be  written  on  a^post-c.a.JCfiL(c) ,  or  contained 
in  a  telegram  (d),  for  in  each  case  "it  is  necessarily 
communicated  to  all  the  clerks  through  whose  hands 
it  passes"  (r). 

In  accordance  with  the  common  law  princi];)le  that 
husband  and  wife  are  one  person,  "  the  uttering  of  a 
libel  by  a  husband  to  his  wife  is  no  publication  "  (_/'). 
"  For  many  purposes  they  are,  however,  essentially 
distinct  and  different  persons, — and  amongst  others, 
for  the  purpose  of  having  the  honour  and  feelings  of 
the  husband  assailed  and  injured  by  acts  or  commu- 
nications made  to  the  wife  "  (g)  ;  thus,  it  has  been 
held  that  sending  a  defamatory  letter  to  a  wife  about 
herliusband  is  sufficient  publication  (//). 

Is  the  question  of  publication  for  the  judge  or  for  the 
jury  ?     It  is  for  the  jury^to  find  whether  the  facts  on 

(b)  Fullman  v.  Hill  ^  Co.,  stqjra.  See  also  Boxsius  v.  Goblet 
Frires,  (1894)  1  Q.  B.  842. 

{c)  Eobinson  v.  Jones  (1879),  L.  R.  4  Ir.  391. 

{d)   Whitfield  V.  S.  E.  Ity.  Co.  (1858),  E.  B.  &  E.  115. 

{e)  Per  Brett,  J.,  in  JFilliamson  v.  Freer  (1874),  L.  R.  9  C.  P. 
393. 

(/)  Per  Huddleston,  B.,  in  Wcnnhak  v.  Morgan  (1888),  20 
Q.  B.  D.  at  p.  537. 

{g)  Per  Maule,  J.,  in  Wenman  v.  Ash  (1853),  13  C.  B.  844,  845. 

(A)   Wenman  v.  Ash  (1853),  13  C.  B.  836  ;  22  L.  J.  C.  P.  190. 
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which  it  is  endeavoured  to  prove  publication  arejrue^ 
but  for  the  judge  to  decide  whether  the  facts  as  proved 
constitute  a  publication. 

Generally,  i.f.,  in  all  cases  not  coming  within  the  ex- 
ceptional class  of  cases  presently  to  be  noticed  (?),  the 
actionable  or  innocent  character  of  words  depends  not 
on  the  intention  with  which  they  were  published,  but 
on  their  actual  meaning  and  tendency  when  published, 
and  the  defendant  will  not  be  excused  on  the  ground 
that  he  published  the  libel  by  accident  or  mistake  (/r), 
or  in  jest  (/),  or  with  an  honest  belief  in  its  truth  (m). 
Thus,  the  defendant  was  held  hable  in  Cook  v. 
Ward  {u),  where  the  plaintiff  told  some  friends  an 
absurd  story  about  himself,  and  the  defendant  pub- 
lished it  in  his  newspaper,  simply  for  the  purpose  of 
amusing  his  readers,  and  believing  that  the  plaintiff 
would  not  object.  And  in  B/ake  v.  Sfevois  and 
others  (o),  the  plaintiff  obtained  100/.  damages  against 
the  defendants  for  the  publication  of  a  libellous  state- 

(i)  See  pp.  lOG,  107,  112—125,  infra. 

(k)  Blake  \.  fSlevens  and  others  (1861),  11  L.  T.  543;  -1  F.  &  F. 
232  ;  Shcpheard\.  Whitakcr  (1875),  L.  R.  10  C.  P.  502. 

(/)  9  Rep.  59  ;  and  Donoghue  v.  Uaijcs  (1831),  Hayes'  Irish  Ex. 
Rep.  205. 

(w)  lUaclhurn  v.  Blachbnrn  (1827),  4  Bing.  395  ;  3  C.  &  P.  146; 
29  R.  R.  583  ;  per  Maule,  J.,  in  Wcnman  v.  Ash  (1853),  13  C.  B. 
836 ;  22  L.  J.  C.  P.  190  ;  llinilley  v.  Ward  (1859),  6  C.  B.  N.  S. 
614  ;  1  F.  &  F.  652. 

(m)  (1830),  6  Bing.  409;  31  R.  R.  45G. 

(o)  (186i),  11  L.  T.  543;  4  F.  &  F.  232. 
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ment,  which  had  been  inserted  by  mistake  in  a  law 
book  of  which  they  were  the  publishers. 

An  action  for  libel  lies  on  mere  proof  of  publication, 
even  though  the  plaintiff  does  not  prove  that  he  has 
suflfered  any  special  damage,  i.e.,  the  loss  of  some 
definite  temporal  advantage. 

But  plaintiff,  in  an  action  for  slander,  must  prove 
special  damage,  except  in  four  cases — 

1.  Where  the  words  charge  plaintiff  with  having 
committed  a  criminal  offence  [not  necessarily  an  in- 
dictable  offence)  {p). 

2.  Where  they  impute  that  the  plaintiff  has  an 
infectious  or  contagious  disease  {q). 

3.  Where  they  are  spoken  of  him  in  relation  to 
his  trade,  profession,  or  business.  Thus,  it  is  not 
actionable  to  call  a  stonemason  a  ringleader  of  the 
nine  hours'  system,  since  this  hardly  relates  to  his 
business  (r). 

4.  Where  the  plaintiff  is  a  woman  or  girl,  and  the 
words  impufe  unchastity  or  adultery  to  her  («) . 

As  to  repetition  of  libel  and  slander. — It  is  no 
defence  to  an  action  for  libel  or  slander  that  the 
defendant  pul)li^llell  it  by  way  of  repetition  or 
hearsay  (/),    or    that    he    gave    his    authority    for 

{p)    Webb  V.  Bfivan  (1883),  11  Q.  B.  D.  609. 

{q)    Villers  v.  Monsley  (1769),  2  Wils.  40.'^. 

(>•)  Miller  V.  Bnvid{\^li),  L.  R.  9  C.  P.  118. 

(*)  Slander  of  Women  Act,  1891,  54  &  &5  Vict.  c.  51. 

{t)   Watkins  v.  Hall  (1868),  L.  R.  3  Q.  B.  39S.  • 
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the  words  complained  of  (»).  But  a  person  who 
unconsciously  cii-culates  libellous  matter,  not  know- 
ing, or  having-  no  reason  to  suppose,  that  it  is 
such,  is  not  liable.  Thus,  though  a  newsvendor  is 
prima  facie  responsible  for  a  libel  contained  in  the 
paper  he  sells,  he  is  not  liable  if  he  can  prove  (1)  that 
he  did  not  know  it  contained  a  libel,  (2)  that  his 
ignorance  was  not  due  to  any  negligence  on  his  own 
part,  and  (3)  that  he  did  not  know,  and  had  no 
reason  to  suppose,  that  the  paper  was  likely  to  con- 
tain a  libel  {x) . 

It  not  unfrequentl}'  happens,  in  cases  of  slander, 
where  the  words  are  not  actionable  per  se,  that  the 
person  repeating  the  slander  is  in  a  worse  position 
than  the  person  from  whom  he  hoard  it ;  f or  if^  the 
special  damage  necessary  to  support  the  action  flows 
from  the  repetitions  and  not  from  the  original  pub- 
lication of  the  words,  the  repeater  may  alone  be 
liable,  while  the  originator  escapes ;  in  such  a  case^^ 
however,  the  original  iitten.'r  of  the  slander  is  himself 
liable  for  the  repetition  (1)  where  ho  authorizes  its 
repetition  (//),  or  (2)  wliere  he  speaks  in  the  presence 
of  8om(!  one  under  a  duty  to  repeat  his  words,  know- 
ing of  the  existence  of  sueli  duty. 

A  corporation  or  company  can  su(^  for  a  libel  affect- 

(w)  M'Phersm  v.  Daniels  (1829),  10  B.  &  C.  203. 
(x)  Fmwens  v.  J'olfle  (IHSy,  Ifi  Q.  B.  D.  354. 
(y)    jrat/,ini  v.  JIaU  (1868),  L.  R.  3  Q.  B.  396. 
F.  7 
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ing  its  property  (;:)  ;  it  can  also  sue  for  slander  in 
relation  to  its  trade  or  business. 

The  defences  peculiar  to  an  action  of  libel  are  four 
in  number,  viz. : — 
I.  Justification. 
II.  Fair  comment. 

III.  Privilege. 

IV.  Apology. — This   defence,    is,   however,   only 
I  available  where  the  libel  is  "contained  in 

a  public  newspaper  or  other  periodical  pub- 
!  lication." 

Similar  defences,  with  the  exception  of  IV.,  are 
pen  to  the  defendant  in  an  action  of  slander. 


I.  Justification. 

It  is  a  good  defence  to  an  action  of  libel  or  slander 
that  the  words  complained  of  are  true  (a). 

The  defendant  must  prove  that  the  who/e  libel  is 
substantia////  true.  Thus,  where  the  libel  complained 
of  is  an  article  or  paragraph  preceded  by  a  title,  it  is 
not  sufficient  to  prove  the  truth  of  the  facts  stated  in 
the  article  or  paragraph :  the  title  itself  must  be 
justified,  or  the  plaintiff  will  succeed.     So  that  in 

(z)  Mayor,  ^-c.  of  Manchester  v.  Williams,  (1891)  1  Q.  B.  94 ; 
South  Hctton  Coal  Co.  v.  N.  E.  News  Association,  Limited,  (1894) 
1  Q.  B.  133. 

(«)  In  criminal  proceedings  this  is  not  enough ;  the  defendant 
must  then  bo  prepared  to  go  further  and  prove  that  not  only  are 
the  words  true,  but  also  that  it  is  for  the  public  benefit  that  they 
should  be  published. 


/V. 
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Bis/ioj)  Y.  Latimer  {b),  wliere  a  newspaper  published  a 
paragraph  preceded  by  the  title,  "  How  Lawyer  B. 
treats  his  Clients,"  which  contained  a  report  of  a  case 
in  which  one  client  of  Lawyer  B.  had  been  badly 
treated,  it  was  held,  although  the  case  itself  was 
accurately  reported,  that  the  title  was  not  justified 
by  the  facts,  and  that  the  plaintiff  was  entitled  to 
damages.  In  another  case,  Clement  v.  Leivis  and 
others  (c),  where  a  newspaper  had  published  a  correct 
report  of  certain  proceedings  in  the  Insolvent  Debtors' 
Court,  preceded  by  the  title  "  Shameful  Conduct  of 
an  Attorney,"  the  report  was  held  privileged,  but 
damajres  were  recovered  for  the  title. 

If  there  is  gross  exaggeration,  the  plea  of  justifi- 
cation will  fail.  Thus,  in  Clarkaou  v.  Latcson  {d), 
where  the  libel  stated  that  the  plaintiff,  a  proctor, 
had  been  three  times  suspended  for  extortion,  it  was 
held  to  be  no  justification  to  prove  that  he  had  been 
once  so  suspended.  So,  where  the  defendant  had 
stated  that  the  plaintiff  was  a  "  libellous  journalist," 
it  was  held  that  a  plea  of  justification  was  not  sup- 
ported by  proof  that  the  plaintiff  had  libelled  one 
person,  who  had  obtained  judgment  against  him  for 
100/.  {c). 

(J)  (1861),  4  L.  T.  775. 

(c)  (1822),  3  Br.  &  Bing.  297  ;  7  Moore,  200 ;  22  R.  R.  533. 

[d)  (1829,  1830),  G  Bing.  206,  587 ;  31  R.  R.  418,  425. 

{e)  Waldoj  V.  Cooke  and  Ucalcy  (1849),  19  L.  J.  Ex.  91  ;  4  Ex. 
611. 

7  C.^) 
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So  if  an  account  of  a  trial  be  publislied  setting  out 
/  counsel's  speech,  and  stating  that  the  facts  opened 
were  proved,  when  actually  the  evidence  only  bore 
out  part  of  the  facts  so  stated,  it  is  no  defence  to 
plead  that  the  facts  were  so  stated  by  counsel — the 
facts  so  stated  must  be  proved  true,  or  the  defendant 

will  fail  (./•)• 

On  the  other  hand,  it  is  not  necessary  to  justify 
every  detail  of  the  charge  or  general  terms  of  abuse, 
provided  that  the  gist  of  the  libel  is  proved  to  be  in 
substance  correct,  and  that  the  details,  &c.,  which  are 
not  justified,  produce  no  different  effect  on  the  mind 
of  the  reader  than  the  actual  truth  would  do  {g). 
Thus,  where  the  libel  complained  of  was  that  "L., 
B.,  and  Gr.  are  a  gang  who  live  by  card-sharping,'* 
it  was  held  to  be  sufficient  justification  to  prove  that 
upon  two  distinct  occasions  L.,  B.,  and  G.  had  cheated 
at  cards  (70  •  ' 

II.  Fair  and  bona  fide  Comment. 

No  action  lies  if  the  defendant  can  prove  that  the  ,^ 
words  complained  of  are  a  fair  and  bona  fide  comment^ 
on  a  matter  of  public  interest.^i ' 

The  Court  decides  whether  the  matter  commented 
on  is  one  of  public  interest ;  the  jury,  if  the  Court 

[      (/)  Leu-is  V.  JFalier  (1821),  4  B.  &  Aid.  605  ;  23  R.  R.  415. 
Iff)    Willmett  V.  Uarmcr  and  another  (1S.37),  8  C.  &  P.  G95. 
(h)  lieg.  V.  Labouchcre  (1880),  14  Cox,  C.  C.  419. 
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is  of  opinion  that  tliere  is  some  evidence  that  the 
comment  is  unfaii-,  finds  whether  it  is  so  in  fact. 

"  It  is  incorrect  to  say,  as  some  writers  do,  that 
bond  fide  comments  on  matters  of  public  interest  come 
under  qualified  privilege"  (/).  The  defence  in  such 
a  case  really  is,  that  the  words  are  not  defamatory — 
that  fair  and  proper  comment  is  no  libel  (A).  "  It  is 
only  when  the  writer  goes  beyond  the  limits  of  fair 
criticism  that  his  criticism  passes  into  the  region  of 
libel  at  all"  (/).  If  such  comments  xcere  privileged, 
in  order  to  succeed  plaintiff  would  have  to  prove 
malice,  however  false  and  injurious  the  words  com- 
plained of  may  have  been,  while  defendant  would 
only  have  to  prove  that  at  the  time  he  made  the 
charges  he  believed  that  they  were  true,  and  this  is 
certainly  not  the  law  (///). 

*'  Fair  and  bona  fide  comment." — The  limits  of 
fair  comment  on  matters  of  public  interest  are 
very  wide.  "  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary 
set    of    men    with    ordinary   judgment    must    say 


\    h 


(i)  Per  Blackburn,  J.,  in  Campbell  v.  Spotiisu-oo'le  (18G3),  32  L.  J. 
Q.  B.  185  ;  3  B.  &  S.  7G9.  And  hco  per  Lord  Enlier,  M.  R.,  and 
Bowen,  L.  J.,  in  Merivale  v.  C'arHon  (1887),  20  Q.  B.  D.  27-'). 

(k)  Camphell  v.  Spottii^tvoode  (18G3),  32  L.  J.  Q.  B.  185  ;  3  B.  &  S. 
769. 

</)  Per  Bowon,  L.  J.,  iu  Merivale  v.  Carson  (1887),  20  Q.  B.  D. 
at  p.  283. 

(in)  See  Odgers  on  Lilxl  and  Slandfr,  2Tid  cd.  p.  33. 
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■whethGr   any  fair   man   would   have   made   such   a 

comment Mere  exaggeration,  or  even  gross 

exaggeration,  would  not  make  the  comment  unfair. 
.However  wrong  the  opinion  expressed  may  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it 
may  still  be  within  the  prescribed  limit.  The  ques- 
tion which  the  jury  must  consider  is  this  :  would  any 
fair  man,  however  prejudiced  he  may  be,  however 
exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ?  "  (n). 

"  The  nearest  approach,  I  think,  to  an  exact  defi- 
nition of  the  word  '  fair'  is  contained  in  the  judgment 
of  Lord  Tenterden,  C.  J.,  in  Mackod  v.  Waklcy  (o), 
where  he  said,  '  Whatever  is  fair  and  can  be  reason- 
ably said  of  the  works  of  authors  or  of  themselves,  as 
connected  with  their  works,  is  not  actionable,  unless 
it  appears  that,  under  the  pretext  of  criticising  the 
works,  the  defendant  takes  an  opportunity  of  attack- 
ing the  character  of  the  author ;  then  it  will  be  a 
libel.'  It  must  be  assumed  that  a  man  is  entitled 
to  entertain  any  opinion  he  pleases,  however  wrong, 
exaggerated,  or  violent  it  may  be,  and  it  must  be 
left  to  the  jury  to  say  whether  the  mode  of  expres- 
sion exceeds  the  reasonable  limits  of  fair  criticism.  .  .  . 
The  writer  would  be  travelling  out  of  the  region  of 

(w)  Per  Eshor,  M.  K.,  in  McrivaJe  v.  Canon  (1887),  20  Q.  B.  D. 
at  pp.  280,  281. 

(o)  (1828),  3  C.  &P.  at  p.  313. 
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fair  criticism  ....  if  he  imputes  to  the  author  that 
he  has  written  something  which  in  fact  he  has  not 
written"  (;>), 

And  the  (question  whether  the  words  are  or  are  not 
fair  comment  is  essentially  for  the  juiy.  "  Nothing 
is  nmr.'  iHi|iortant  than  that  fair  and  full  latitude  of 
discussion  should  be  allowed  to  writers  upon  any 
pubhc  matter,  whether  it  be  the  conduct  of  public 
men  or  the  proceedings  in  courts  of  justice  or  in 
Parliament,  or  the  publication  of  a  scheme  or  a 
literary  work.  But  it  is  always  left  to  a  jury  to  say 
whether  the  publication  has  gone  beyond  the  limits 
of  a  fair  comment  on  the  subject-matter  discussed. 
A  writer  is  not  allowed  to  overstep  these  limits  "  (q). 

All  comment jiust  be  hojju.fido.  Criticism  must 
not  be  made  a  cloak  for  malice.  There  should 
be  no  insinuation  of  improper  and  dishonourable 
conduct,  unless  the  critic  can  prove  that  such 
conduct  did  in  fact  exist;  and  it  is  no  defence 
that  defendant  honestly  belicvid  lip'  diar-cs  io  be_ 
true  {}•). 

The  matter  commented  on  must  be  actual  fact. 


(p)  Per  Bowon,  L.  J.,  in  Mirirah  v.  Carson  (1887),  20  Q.  B.  D. 
at  pp.  283,  281. 

(</)  Per  Cromiiton,  J.,  in  Camphdl  v.  SpoKisuoodc  (18G3),  3  B.  & 
8.  at  p.  778. 

(r)  Tor  Cockbum,  C.  J.,  in  Camphtll  v.  Spoitinuoorlc  (18G3),  32 
L.  J.  <^  B.  185  ;  Jlniion  v.  Rirljuay  (1887),  3  Timca  L.  II.  692.     . 
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The  very  statement,  indeed,  of  the  rule  set  out  on 
p.  100,  .supra,  "  assumes  the  matters  of  fact  commented 
upon  to  be  somehow  or  other  ascertained.  It  does  not 
mean  that  a  man  may  invent  facts,  and  comment  on 
the  facts  so  invented  in  what  would  he  a  fair  and  boiid 
fide  manner  on  the  supposition  that  the  facts  were 

true If  the  facts  as  a  comment  upon  which 

the  publication  is  sought  to  be  excused  do  not  exist, 
the  foundation  of  the  plea  fails  "  (.s).  A  newspaper 
may  not  set  out  evidence  which  might  have  been, 
but  was  not  in  fact  given,  and  suggest  as  an  infer- 
ence therefrom  that  the  prisoner,  though  acquitted, 
was  really  guilty  (/).  It  may  comment  on  evidence 
actually  given  (»),  but  may  not  charge  a  witness 
with  having  committed  perjury  (,r).  The  defendant 
will  not,  however,  be  liable  for  trivial  mistakes  made 
accidentally,  for  "  it  is  not  to  be  expected  that  a 
public  journalist  will  always  be  infallible  "  (y). 

Matter  of  public  interest. — Under  this  description 
come  all  State  matters ;  everything  which  concerns 

(a)  Per  cur.  in  Lefroy  v.  Burnside  (1879),  4  L.  R.  Ir.  at  p.  565  ; 
see  also  per  cur.  in  Davis  ^  Sons  v.  Shepstone  (1886),  11  App.  Cas. 
at  p.  190. 

(H)  Itex  V.  While  ami  another  (1808),  1  Camp.  359,  n. ;  10  R.  R. 
705,  n. 

(m)  Hedleij  v.  Barlow  (1865),  4  F.  &  F.  224. 

{x)  Roberts  V.  Broun  (1834),  10  Bing.  519. 

{rj)  Per  Cockburn,  C.  J.,  in  JVoodgate  v.Ridout  (1865),  4  F.  &  F. 
217. 
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government,  either  House  of  Parliament,  or  any 
committee  thereof  {z)  ;  the  public  conduct  of  every 
one  who  takes  part  in  public  affairs  {a),  but  not 
the  private  conduct  of  such  persons  save  in  so  far 
as  it  affects  their  public  relations  {b)  ;  legal  (r)  and 
ecclesiastical  matters  {d)  ;  the  management  of  the 
poor  and  the  administration  of  the  poor  law  (e)  ; 
places  of  public  amusement  or  entertainment  (/) ; 
literature  {{/),  but  not  the  private  character  of  an 
author  (//)  or  journahst  (/)  ;  art  (k) ;  auytliing,  in 
short,  wliich  invites  public  attention  or  criticism  (/). 

(;;  iJiitiNc  V.  Anderson  (1825),  3  Bing.  88  ;  1  Moore,  407  ;  R-  & 
M.  287  ;  28  R.  R.  591  ;  Wai,on  v.  JFalter  (1870),  L.  R.  4  Q.  B.  73  ; 
38  L.  J.  Q.  B.  34. 

(a)  Per  Bramwell,  B.,  in  Ktll!/  v.  Sherlock  (18GC),  L.  R.  1  Q.  B. 
at  p.  689;  35  L.  J.  Q.  B.  209. 

(A)  JFiidom  v.  Jiroun  (1885),  1  Times  L.  R.  412  ;  Fankhurst  v. 
Hamilton  (1887),  3  Times  L.  R.  500. 

(c)  Per  Cockbuni,  C.  J.,  in  Cox  v.  Feoiei/  (18G3),  4  F.  &  F.  13 ; 
and  in  J'urcell  v.  Sowler  (1877),  2  C.  P.  D.  218  (C.  A.). 

{d)  Kelly  v.  Unlhig  (1805),  L.  R.  1  Q.  B.  699  ;  35  L.  J.  Q.  B. 
231. 

(c)  Per  Cockburn,  C.  J.,  in  I'urcdl  v.  Sowkr  (1877),  2  C.  P.  D. 
215  (C.  A.) ;  46  L.  J.  C.  P.  308. 

(/)  hihdin  V.  Swan  S;  Bostock  (1793),  1  Esp.  28  ;  5  R.  R.  717 ; 
Green  v.  Chapman  (1837),  4  Bing.  N.  C.  92  ;  5  Scott,  340. 

{g)  Campl.cll  v.  Upottimoode  (18G3),  32  L.  J.  Q.  B.  185  ;  3  B.  & 
S.  769. 

(A)  Fraser  v.  BerkcUy  (1836),  7  C.  &  P.  621. 

(i)  JOuKtll  and  another  \.  Wel»iter  (1874),  23  W.  R.  59. 

(/.)   Thompson  v.  Nhachcll  (1828),  M.  &  M.  187  ;  31  R.  R.  728. 

{T)  Morruon  v.  Jlelcher  (1863),  3  F.  &  F.  614  ;  Luplany  v.  Davis 
(1887),  3  Times  L.  li.  181  ;  Merir,,!.-  v.  Canon  (1887),  20  <i.  B.  D. 
275  (C.  A.). 
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III.  Privilege. 

In  certain  cases,  even  tlioiigli  tlio  words  spoken  or 
written  be  slanderous  or  libellous,  in  the  interests  of 
public  policy  the  speaker  or  writer  is  not  liable — in 
otber  words,  the  occasion  is  privileged. 

On  privileged  occasions  there  is  either : — 

A,  Absolute  privilege — where  the  public  interest, 

or  the  due  administration  of  justice,  render 
the  existence  of  malice  immaterial ;  or 

B.  dualified  privilege— where  on  proof  of  malice 

plaintiff  succeeds. 

Upon  occasions  of  qualified  privilege  no  action 
lies  unless  the  plaintiff  prove  malice  in  fact.  "  The 
I  burden  of  proving  this  is  on  him,  as  was  settled  in 
Chirk  V.  Mohjufux  {m).  Malice  in  fact  is  not  con- 
fined to  personal  spite  and  ill-will,  but  includes  every 
unjustifiable  intention  to  inflict  injury  on  the  persop 
defamed,  or,  in  the  words  of  Brett,  L.  J.,  every: 
wrong  feeling  in  a  man's  mind  "  («). 

It  would  greatly  tend  to  accuracy  of  thought  and 
clearness  of  expression  in  connection  with  this  branch 
of  the  law  if  the  word  nmUce  were  only  used  in  the 
above  sense,  i.e.,  as  denoting  malice  in  fact. 

It  is  unnecessary  and  leads  to  confusion  to  use  it 


()«)  (1872),  3  Q.  B.  D.  237. 

(«)  Per  Lindley,   L.  J.,  in  Stuart  v.  Bell,   (1891)  2  Q.   B.  at 
p.  351. 
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in  the  sense  of  malice-in-luAv,  i.e.,  the  intention  of 
doing  an  act  wliich  in  fact  is  the  breacli  of  a  general 
legaldutj,  whether  the,  actor  knows  it  or  not. 
\  Defining  malice,  then,  as  malice  in  fact,  it  is  true 
to  say  that,  in  considering  the  defendant's  liahiUty  in 
an  action  for  libel  or  slander,  malice  _is_iinmaterial, 
except  where  a  question  of  qualified  privilege  is 
raised  io). 

A.  The  following  are  the  cases  of  absolute  privi- 
lege (;^):— 

1.  Parliamentary  proceedings. 

2.  Judicial  proceedings. 

3.  Naval,  military,  and  State  proceedings. 

1.  Parliamentary  proceedings. — Xo  niemher  is  in 
any  way  responsible  for  anything  said  in  the  House  {q) ; 
but  this  privilege  does  not  extend  to  anything  said 
outside  the  walls  of  the  House,  or  to  a  speech  jirinted 
and  privatt'ly  circulated  outside  the  House  (r). 

ffl  ("^  ^n  the  other  haiid,  the  cxiHtence  or  non-cxistencc  of  miilice 
l^j:  is  often  a  material  factor  in  considering  what  damages  the  j)laintiff 
1  is  entitled  to. 

(jo)  I  am  indebted  to  Mr.  "W.  Blake  Odger.s,  Q.C.,  for  tlu8 
threefold  diviHion,  and  albo  for  that  on  ]>]).  112,  113,  infra.  See 
pp.207,  221,  of  that  learned  Author's  "Digest  of  the  Law  of 
Libel  and  Slander,"  ;jrd  ed. 

{q)  Bill  of  lii^'lits,  1  Will,  k  M.  St.  2,  c.  2. 
(>•)  Jlix  V.  AI>h)fj(loii.  (17'J4),  1  Esp.  22G;  5  II.  R.  7;53  ;  Rex  v. 
Creevey  (1813),  1  M.  &  S.  273  ;  14  li.  R.  427. 
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At  common  law,  even  if  the  whole  House  ordered 

[the  publication  of  parliamentary  reports  and  papers, 

no  pri\"ilege  attaclied.     Then  came  the  famous  case 

of  Sforlidale  v.   Ilanm rd  (s),  \\\ii(^\  y^'n?,  followed  by 

the  statute  3  &  4  Vict.  c.  9.     By  this  statute,  all 

A  reports,  &c.,  published  by  order  of  either  House  of 

J  Parliament  are  absolutely  privileged,  and  all  pro- 

I  ceedings,  civil  or  criminal,  are  to  be  stayed  at  once 

on  production  of  a  certificate  to  that  effect. 

Reports  of  parliamentary  proceedings,  other  than 
those  protected  by  this  statute,  are  conditionally,  not 
absolutely,  privileged  (/). 

2.  Judicial  proceedings. — No  action  lies  for  de- 
famatory statements  made  or  sworn  in  the  course  of 
a  judicial  proceeding  before  any  court  of  competent 
jurisdiction. 

"The  authorities  establish  beyond  all  (piestion  this : 
that  neither  party,  witness,  counsel,  jmy,  nor  judge, 
can  be  j)ut  to  answer  civilly  or  criminally  for  words 
spoken  in  office ;  that  no  action  of  libel  or  slander 
lies,  whether  against  judges,  counsel,  witnesses,  or 
parties  for  words  written  or  spoken  in  the  course  of 
any  proceeding  before  any  court  recognized  by  law, 
and  this  though  the  words  written  or  spoken  were 
written  or  spoken  maliciously  without  any  justifica- 

(.v)  (1837),  7  C.  &  P.  731. 
{t)  See  pp.  123,  124,  infra. 
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tion  or  excuse,  and  from  personal  ill-will  and  angor 
against  the  person  defamed  "  (n).  "  Tlie  ground  of 
that  rule  is  public  policy"  (x).  Thus,  every  statement 
ma(5e  l)y  either  party  to  his  solicitor  or  counsel  Q/), 
and  all  pleadings  (z)  and  affidavits  (a)  are  absolutely 
privileged.  Similarly,  every  statement  made  by  an 
advocate  whilst  acting  in  that  capacity,  whether 
counsel  or  solicitor  (Z*),  or  the  party  in  person  (r),  is 
absolutely  privileged,  no  matter  how  false  or  malicious 
or  irrelevant  to  the  matter  in  issue  the  words  com- 
plained of  may  have  been  {d). 

With  regard  to  witnesses,  jurors,  and  judges  of 
inferior  courts,  the  rule  laid  down  above  requires 
qualification.  Every  statement  made  by  a  witness  in 
the  box  is  absolutely  privileged,  provided  that  it  refers 
to  the  inquiry  before  the  court,  and  this  is  so  even  if 
the  statement  in  question  is  volunteered  (e)  ;  but  no 
privilege  ^WiuM  attach  to  the  statements  of  a  witness 
wholly  uiicMniiocted  with  the  matter  iu  issue,   and 

(«)  P<.T  Lopes,  L.  J.,  '\i\  Itoyal  Aquarium,  ^r.  Co.  v.  TarkinsoHy 
(1892)  1  Q.  B.  at  p.  451. 

{x)  Per  Lord  P:shcr,  M.  R.,  ihid.,  at  p.  4  J2. 

(y)  Bank  of  British  Xorlh  America  v.  Stroug  (187C),  1  A2)p.  Ciis. 
307. 

(z)  Lord  Beauchampn  v.  Sir  It.  Crofl  (1568),  Dyer,  285  a. 

(a)  LilUy  v.  Roncy  (1892),  8  Times  L.  R.  642. 

\b)  Mumtery.  Lamb  (188;<),  11  Q.  B.  D.  688. 

(r)  Ilodyson  v.  Scarlett  (1818),  1  B.  &  Aid.  244  ;   19  R.  R.  301. 

(rf)  Mumtery.  Lamb  (1883),  11  Q.  B.  D.  588. 

(c)  Seaman  v.  Nclhcrclifl  (1876),  2  C.  P.  D.  53. 
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niado  cnliri^ly  on  liis  own  account  and  to  servo  liis 
own  ends,  qr  to  statements  made  before  entering 
or  after  leaving  the  box  (,/').  So,  too,  every  observa- 
tion of  a  juror  is  absolutely  privileged  if  connected 
with  the  matter  in  issue  {g). 

As  regards  words  spoken  by  a  judge,  the  general 
rule  laid  down  above  is  true  only  of  the  judges  of  the 
superior  courts  (//).  Every  statement  made  in  office 
by  a  judge  of  the  superior  court  is  absolutely  privi- 
leged, and  under  no  circumstances  will  an  action  lie 
therefor  (/).  A  similar  privilege  is  extended  to  words 
spoken  in  office  by  the  judge  of  an  inferior  court  of 
record,  provided  that  he  has  jurisdiction  in  the  matter 
before  him.  If  he  knows,  or  ought  to  know,  that  he 
has  no  jurisdiction,  he  is  in  no  way  protected  (/.•).  No 
privilege  attaches  to  words  spoken  out  of  office  (/). 
Everything  said  in  office  by  a  justice  of  the  peace  is' 
also  privileged,  and  no  action  lies  therefor,  unless  the 
words  complained  of  are  wholly  unconnected  with 
the  matter  in  issue,  and  are  spoken  maliciously  and 
/  without  reasonable  and  probable  cause  {in) . 

(/)   Trot  man  v.  Dunn  (1815),  4  Camp.  211. 
ig)  Hex  V.  Skinner  (1772),  LofEt,  55. 

{h)  For  definition  of  superior  court,  see  pp.  10,  11,  supra. 
(i)  Anderson  v.  Gorrie,  (1895)  1  Q.  B.  668. 
{1c)  Eoulden  v.  Smith  (1850),  19  L.  J.  Q.  B.  70. 
\t)  Paris  V.  Levy  (1861),  30  L.  J.  C.  P.  12. 

{m)  Kirby  v.  Simpson  (1854),  10  Ex.  358;  Gelen  v.  iZa/^  (1857), 
2  H.  &  N.  379. 
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It  is,  however,  important  to  notice  that  this  privi- 
lege is  confined  to  statements  made  in  the  course  of 
strictly  judicial  proceedings,  and  is  one  which  will 
not  be  extended.  "  It  belong-s  to  coiirts  recognized 
bj  law,  and  to  sucli  coiu'ts  ouh' "'  (in.  A  luct  ting  of 
the  London  County  Council  for  granting  music  and 
dancing  licences  is  not  such  a  coiu-t,  and,  therefore, 
defamatory  statements  made  by  a  county  councillor 
at  such  a  meeting  ^\dth  regard  to  a  person  applying 
for  a  licence  are  not  absolutely  jrntcetecl,  but  have, 
only  ci  qualified  privilege,  which  may  be  rebutted  by 
proof  <i|'  rxpn  .-s  malice (o). 

Reports  of  judicial  proceedings  are  not  absolutely, 
only  conditionally,  privileged  (;>).  There  is  ajpos;^ 
sible  exception  to  this  in  the  case  of  such  reports 
published  in  a  newspaper,  and  which  fall  within 
the  protection  of  sect.  3  of  the  Law  of  Libel 
Amendment  Act,  1888.  The  point  has  never  yet 
arisen  ;  but  it  is  submitted  that  such  reports  are 
fihHohtfcJi/  privileged  (<?). 

3.  Naval,  military,  and  State  proceedings. — Every- 

(w)  Per  Lopes,  L.  J.,  in  Royal  Aquarium,  ^-c.  Co.  v.  Tar/ciufon, 
(1892)  1  Q.  B.  at  p.  4.51. 

(o)  lioijal  Aquarium,  i\c.  Co.  v.  rarhimon,  (1892)  1  Q.  B.  431. 

(;>)  See  pp.  112-113,  121—122,  infra. 

{q)  For  tlie  arpruments  in  support  of  this  contention,  sec  tho 
Author'H  "  PrincipleH  and  Practice  of  tho  Law  of  Libel  and 
Slander,"  2nd  ed.  p.  108,  William  Clowes  &  Sons,  Limited, 
London,  1897. 
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thing  done  in  the  course  of  any  naval  or  military 
proceeding  is  absolutely  privileged.  Thus,  any  de- 
famatory statement  made  before  a  naval  or  military 
court-martial,  no  matter  how  untrue  and  malicious, 
is  protected  (r).  Similarly,  no  action  lies  in  respect. 
of  such  a  statement  in  a  report  made  in  the  course 
of  military  or  naval  duty  (.s).  For  reasons  of  public 
polic}^  the  same  protection  would,  no  doubt,  be  given 
to  anything  in  the  nature  of  an  act  of  State,  o.  g.,  to 
every  communication  relating  to  State  matters  made 
by  one  minister  to  another  or  to  the  Crown  {t). 

B.  The  following  are  the  cases  of  qualified  privi- 
lege, in  which  proof  of  malice  enables  plaintiff  to 
succeed  : — • 

1.  "  When  the  circumstances  are  such  as  to  cast 

on  the   defendant   the  duty  of   making   the 
communication  to  a  third  party  "  {u). 

2.  "  When  the  defendant  has  an  interest  in  making 

()•)  Dawlcins  v.  Lord  Rokeby  (1875),  L.  R.  7  II.  L.  744  ;  45  L.  J. 
Q.  B.  8,  Cockbum,  C.  J.,  dissentiente. 

[s)  Dnickim  v.  Lord  Paukt  (18G9),  L.  R.  5  Q.  B.  94  ;  39  L.  J. 
Q.  B.  53. 

{t)  This  passag-o,  ■vvliicli  appear.-*  iu  the  Author's  "  Principles 
and  Practice  of  the  Law  of  Libel  and  Slander,"  2nd  ed.  p.  106, 
was  cited  with  approval  by  Lord  Esher,  M.  R.,  and  Kay,  L.  J., 
in  Clialterton  v.  Secretary  of  State  for  India  in  Council,  (1895)  2  Q.  B. 
at  pp.  191,  194. 

(«)  Per  Lopes,  L.  J.,  in  I'lillman  v.  UM  ^  Co.,  (1891)  1  Q.  B.  at 
p.  530. 
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the  communication  to  the  third  person,  and 
the  third  person  lias  a  corresponding  interest 
in  receiving  it"  (//). 
3.  Fair  and  impartial  reports  of  proceedings — 
(a)  in  Parliament ;  or  (b)  in  any  court  of 
justice ;  or  (c)  in  anj  public  meeting,  or 
meeting  of  certain  public  bodies  and  persons 
specified  in  sect.  4  of  the  Law  of  Libel 
Amendment  Act,  1888. 
"  The  question  whether  the  occasion  is  privileged, 
if  the  facts  are  not  in  dispute,  is  a  r[uc.>ti()ii  of  law 
only,  for  the  judge,  not  for  the  jury,  li'  there  are 
questions  of  fact  in  dispute  upon  which  this  question 
^dejMinl^^,  t]icy  must  be  left  to  the  jury,  but,  when  the 
juiy  have  found  the  facts,  it  is  for  tlio  judge  to  say 
whetlior  tliey  constitute  a  privileged  occasion  "  (./). 
Further,  i;  luu  t  Le  remembered,  "as  was  pointed 
out  by  Lindley,  L.  J.,  in  Stuart  v.  Bell  (//),  the 
question  whetlier  the  occasion  is  privileged  does  not 
depend  upon  the  defendant's  belief  that  it  is  so  "  [z). 

1.  Duty. — (a)   Communications  made  in  pursuance  of 
a  (Mij  owed  to  sociefi^. — "  The  rule  is  this,  that  where 

''()  J'rr  Iv.ji^  -,  L.  J.,  iu  I'Hllman  v.  UiU  ^  Co.,  (1891)  1  Q.  B.  at 
p.  530. 

[x)  Per  Lord  E^licr,  M.  R.,  in  Uchditch  v.  Mcllwaiiic,   (1894) 
2  Q.  B.  at  p.  .58. 

(y)  (1891)  2  Q.  B.  311. 

(s)  Ber  A.  L.  Smith,  L.  J.,  in  Uchditch  v.  Mcllwaine,  (1891) 
2  Q.  B.  at  p.  G3. 

V.  8 
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the  circumstances  are  such  as  to  cast  on  the  defendant 
the  duty  of  making  the  commimication  to  a  tliird 
party,  the  occasion  is  privileged"  (a).  "The  duty 
may  be  legal,  social,  or  moral  "  (/;).  "  Where,"  says 
Blackburn,  J.  (r),  "  a  porson  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he 
should  tell  to  a  third  person  certain  facts,  then,  if 
he  bo)id  fitJp  and  without  malice  does  tell  them,  it  is 
a  privileged  communication."  Thus,  where  a  person 
answers  an  inquiry  bond  fide  and  without  malice,  the 
answer  is  a  privileged  communication,  and  this  is 
true  of  every  answer  to  a  confidential  inquiry ;  for  in 
the  language  of  Grrove,  J.,  in  Rohshaw  v.  Smith  [d), 
"  everyone  owes  it  as  a  duty  to  his  fellow  men  to 
state  what  he  knows  about  a  person  when  inquiry 
is  made,"  and  everything  pertinent  to  the  subject  of 
the  inquiry  which  subsequently  passes  between  the 
parties  is  also  privileged  (c). 

"  The  belief  of  the  defendant  that  there  was  a 
duty  to  make  the  communication  is  irrelevant  to  the 
question  whether  the  occasion  is  privileged  "  (./'). 


(«)  Per  Lopes,  L.  J.,  in  PuUman  v.  lUll  ij-  Co.,  (1891)  1  Q.  B.  at 
p.  530. 

{b)  Per  Lopes,  L.  J.,  in  Stuari  v.  JicH,  (1891)  2  Q.  B.  at  p.  353. 

(c)  Davies  v.  Snead  (1870),  L.  R.  5  Q.  B.  611. 

(d)  (1878)  38  L.  T.  43. 

(«)  Beatsoji  v.  Skene  (1860),  29  L.  J.  Ex.  430. 
(/)  Per  Lord  Esher,  M.  R.,  in   Hebditch  v.  Mcllwainc,  (1894) 
2  Q.  B.  at  p.  103. 
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Even  if  volunteered,  the  communication  may  fall 
within  the  protection  of  the  general  rule  laid  down 
above ;  for  "it  is  not  necessary  in  all  cases  that 
the  information  should  be  given  in  answer  to  an 
inquiry "  (</),  though  imder  such  circumstances  it 
wiU,  of  course,  be  more  difficult  for  the  defendant  to 
satisfy  a  jury  that  in  making  the  communication  he 
was  not  actuated  by  malice  (/?). 

Under  tliis  hoad  nf  privilege  come  communications 
a>  tn  tlio  eliMi  i   clrrks  and  servants.     No  one 

is  obliged  to  give  his  clerk  or  servant  a  character  (/) ; 
but  if  he  does  so  he  must  do  it  honestly,  and  then, 
even  if  it  be  in  fact  untrue,  the  master  will  be  pro- 
tected (A-).  If  a  master  after  giving  a  servant  a 
character  discovers  facts  unfavourable  to  him,  and 
communicates  these  to  the  person  to  whom  ho  had 
previously  given  such  character,  such  communication 
is  privileged  (/)  ;  and  if  a  master  discharges  one  of 
his  servants  and  tells  the  others  why  he  has  done  so, 
such  communication  will  also  be  privileged  {ai).    Thus, 

(ff)  Per  Jessel,  M.  R.,  in  Waller  v.  Loch  (1881),  7  Q.  B.  D.  at 
p.  621. 

{/i)  Per  Littledalc,  J.,  in  I'dUinon  v.  Joiic.i  (1828),  8  B.  &  C.  at 
p.  586. 

(t)  Carrol  v.  Jlird  (1800),  .'5  Enp.  201  ;  G  R.  R.  824. 

(A-)  Jioffers  v.  Cli/ton  (1803),  3  B.  &  P.  587 ;  Murdoch  v.  Funduk- 
Han  (1886),  2  TimcH  L.  R.  014. 

(0  Gardner  v.  Slade  (1849),  18  L.  J.  Q.  B.  334. 

(m)  Somcrvillc  v.  Haw/chw  (1850),  10  G.  B,  590  ;  20  L.  J.  C.  P. 
131. 

8(2) 
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where  the  plaintiff  was  a  guard  in  the  service  of  the 
defendants,  a  railway  conjpan}^  and  tlie  defendants 
dismissed  him  on  the  ground  that  he  had  been 
guilty  of  gross  neglect  of  duty  and  published  his 
name  in  a  printed  monthly  circular  addressed  to  their 
servants,  stating  in  it  that  he  had  been  dismissed, 
and  the  ground  of  his  dismissal,  it  was  held  that 
such  circular  was  privileged  if  published  bond  fide  and 
without  malice  towards  the  plaintiff  {n). 

A  similar  protection  is  extended  to  all  communica- 
tions, made  loud  fide  and  on  reasonable  grounds,  to  a 
father  respecting  his  child  (o) ,  or  to  a  master  as  to  his 
servant  {j)) ;  by  one  friend  to  another  as  to  a  doctor  [q)^ 
or  tradesman  (;•),  or  an  intending  suitor  (.s)  ;  by  a 
servant  to  his  master  {t)  ;  by  an  undermaster  to  the 
headmaster  {n)  ;  by  an  ollicial  in  the  army  or  navy 
or  any  government  office  to  his  superior  {x)  ;  by  a 
master  concerning  his  servant  or  a  child  entrusted 
I  to  his  charge,  to  the  parent  or  guardian  of  such  ser- 


(«)  Hunt  V.  G.  N.  li;/.  Co.,  (1891)  1  Q.  B.  189. 
[o)  Per  Eric,  C.  J.,  Whitehrj  v.  Adams  (1863),  33  L.  J.  C.  P.  at 
.  95. 

{p)  Masters  v.  Burgess  (1887),  3  Times  L.  E.  96. 
\q)  Dixon  v.  Smith  (1860),  29  L.  J".  Ex.  125. 
{r)  Storey  v.  Challands  (1837),  8  C.  &  P.  234. 
(«)  15  C.  B.  N.  S.  410,  411. 
{t)  Scarl  V.  Dixon  (1864),  4  F.  &  F.  250. 
(h)  Hume  v.  jVarshall  (1878),  42  J.  P.  136. 
{x)  Stace  V.  Grifith  (1869),  L.  R.  2  P.  C.  420. 
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vant  or  child  (//)  ;  and  by  a  solicitor  to  his  client  (;:), 
even  though  he  is  not  at  the  time  engaged  in  the 
conduct  of  any  legal  proceedings  on  his  behalf  (a) . 

So,  too,  "  if  a  communication  made  by  a  solicitor 
to  a  third  party  (^.f/-,  his  clerk)  is  reasonably  neces- 
sary and  usual  in  the  discharge  of  his  duty  to  his 
client  and  in  the  interest  of  his  client,  the  occasion  is 
privileged"  {b). 

In  all  the  above  cases  it  must,  however,  be  remem- 
bered that  tlie  pl■i^•i^•L;■l■  does  not  •■xlcinl  1^  'Xpres- 
sions  wholly  unwarrantt'd  by  llic  circumstances 
of  the  case  («■),  nor  to  unnecessary  publication  (d). 
On  the  other  hand,  the  fact  that  tlicrc  were  other 
persons  present  than  those  to  whom  the  defendant 
was  under  a  duty  to  make  the  statement  in  ques- 
tion will  not  necessarily  destroy  the  privilege. 
If  their  presence  was  accidental  or  could  not  be 
prevented  by  the  defendant,  the  privilege  will  not  be 
lost.  Thus,  in  Piffard  v.  Oliver  {(■),  it  was  held  that 
the  privilege  which  would  have  attached  to  defama- 


(i/)  Fowler  and   Wife  v.  Homer  (1812),  3  Camp.  294;   13  R.  R. 
807. 

(z)   Wright  V.  Woodgate  (1835),  2  C.  M.  &  R.  573. 

(a)  Bavii  V.  Reeves  (1855),  5  I.  R.  C.  L.  79. 

(b)  Per  Lopes,  J.,  in  Boxnim  v.  Goblet  Frires,  (1894)  1  Q.  B.  at 
p.  846. 

(c)  Warren  v.  Warreti  (1834),  1  C.  M.  &  R.  251. 

(rf)  Brouney.  Croome  (1817),  2  Stark.  292;   19  R.  R.  727. 
(e)  (1891)  1  Q.  B.  474. 
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tory  statements  made  at  a  meeting  of  a  board  of 
guardians,  of  wliich  the  defendant  was  a  member, 
was  not  destroyed  by  the  presence  of .  reporters.^ 
"Was  the  defendant's  duty  to  the  guardians  and  to 
the  ratepayers  generally  taken  away  by  the  presence 
of  these  other  persons  who  were  not  called  in  by 
him,  and  over  whose  presence  he  could  exercise  no 
control  ?  the  question  answers  itself ;  the  presence 
of  these  persons  left  his  duty  to  discuss  the  matters 
untouched ;  tlie  occasion  was  privileged  for  the  per- 
formance of  that  duty,  and  the  privilege  was  not 
taken  away  by  the  presence  of  such  people  under 
such  circumstances"  (_/'), 

(b)  Comiiiunications  nidrle  in  self-defence. — Thus,  if 
the  plaintiff  has  previously  attacked  the  defendant, 
any  statement  made  by  the  latter  which  is  necessary 
in  order  to  protect  himself,  and  which  is  in  any  way 
relevant  to  the  accusations  made  against  him  by  the 
plaintiff  is  privileged ;  e.g.,  where  the  policy-holder 
of  an  insurance  company  published  a  pamphlet 
charging  the  directors  with  fraud,  and  the  directors 
published  a  pamphlet  in  reply  defending  themselves, 
and  accusing  the  plaintiff  of  making  false  and 
calumnious  accusations,  and  further  stating  that 
he  had  upon  a  certain  occasion  made  statements  on 
oath  in  direct  contradiction  of  statements  which  he 

(/)  Per  Lord  Esher,  M.  R.,  in  Fittard  v.  Oliver,  (1891)  1  Q.  B, 
at  p.  478. 
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had  previously  made  in  writing,  it  was  left  to  the 
jury  to  say  whether  the  counter-charges  made  by  the 
defendants  were  made  bond  fide,  and  whether  they 
went  beyond  the  occasion,  and  the  jury  found  for 
the  defendants  {g).  So,  too,  where  the  plaintiff  has 
previously  attacked  the  defendant  in  the  news- 
papers (//),  or  in  pubhc  (/),  and  the  latter  retahates 
by  publishing  in  the  papers  in  self-defence  a  state- 
ment of  the  case  from  his  point  of  view,  and  in  so 
doing  makes  defamatory  statements  concerning  the 
plaintiff,  such  statement  is  privileged  if  made  bond 
fide. 

The  privilege  may  be  lost  if  the  extent  of  publica- 
tion is  excessive — e.g.,  in  a  matter  of  purely  local 
or  private  importance  it  cannot  be  necessary  to  write 
to  the  Times,  or  to  advertise.  In  such  a  case,  the 
extent  given  to  the  announcement  is  evidence  of 
malice  to  go  to  the  jury  (/.). 

2.  Interest. 

"  If  tlie  communication  was  of  such  a  natm-e  that 
it  could  Ije  fairly  said  that  those  who  made  it  liad  an 
interest  in  making  such  a  communication,  and  those 

(g)  Koeniff  v.  Ritchie  (18G2),  3  F.  &  F.  413  ;  li.  v.  /  ,  ,1'.')), 
4r.  &F.  1117. 

(A)  Coward  v.  Wellington  (183C),  7  C.  &  P.  631. 

(i)  Laughton  v.  Binhop  of  Sodor  and  Man  (1872),  L.  II.  1  P.  C. 
495. 

(A)  Capital  and  Counties  Bank  v.  Jlcntij  (1882),  7  App.  Cuh.  741. 
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to  whom  it  was  made  had  a  corresponding  interest 
inTiavmg  it  made  to  them, — when  those  two  things 
co-exist,  the  occasion  is  a  privileged  one"  (/).  This 
common  interest  may  be  in  respect  of  family  affairs — 
e.g.,  communications  made  bond  fide  to  a  Lady  hy  her 
son-in-law,  as  to  the  character  of  her  intended  hus- 
band [m),  or  it  may  be  in  respect  of  money  matters — 
e.g.,  a  letter  written  by  a  ratepayer  affecting  the 
character  of  the  parish  constable,  to  be  read  at  a 
parish  meeting  at  which  the  accounts  of  the  parish 
were  to  be  considered  {n),  or  in  respect  of  a  particular 
profession  or  calling — e.g.,  anything  said  by  a  life 
governor  of  a  school  to  its  steward  concerning  one  of 
the  tradesmen  employed  to  supply  the  school  {(>),  or 
in  respect  of  any  right  or  duty  recognized  by  the  law 
• — e.g.,  a  letter  written  by  a  creditor  who  had  been 
appointed  trustee  in  liquidation  of  a  debtor's  estate 
to  another  creditor  (7;),  or  by  a  solicitor  writing  on 
behalf  of  his  client,  and  in  the  ordinary  com'se  of  his 
duty  to  a  third  party  {q) . 

But  in  all  these  cases  the  privilege  will  be  lost  if 

(/)  Per  Lord  Esher,  M.  R.,  in  Hunt  v.  G.  N.  lly.  Co.,  (1891) 
2  Q.  B.  at  p.  191. 

{m)   ToddY.  Hawkins  (1837),  8  C.  &  P.  88. 

(«)  Spencer  \.  Amerton  (1835),  1  Moo.  &  R.  470. 

{o)  Humphreys  v.  Stilwell  (1862),  2  F.  &  F.  590. 

{p)  Spill  V.  3faule  (1869),  L.  R.  4  Ex.  232  ;   38  L.  J.  Ex.  138. 

(-7)  Quartz  Hill  Gold  Mining  Co.  v.  Beull  (1882),  20  Ch.  D.  509  ; 
Baker  v.  Carrick,  (1894)  1  Q.  B.  838. 
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the  statement  is  made  to  an  unnecessarily  large 
number  of  persons  (r),  or  contains  exaggerated  and 
unwarrantable  expressions  (s),  or  extends  to  matters 
outside  those  in  which  the  i^laintiff  and  defendant 
have  a  common  interest  {f). 

3.  Fair  reports  of  proceedings  (A)  in  courts  of  justice ; 
(B)  in  Parliament;  (C)  in  public  meetings. 
(A)  Reports  of  proceedings  in  courts  of  justice, 
in  order  to  be  privileged  must  be — 
a.  Bona  fide,  accurate,  and  impartial : 

i.e.,  "  substantially  a  fair  account  of  what 
took  place  "  (»)  in  court. 

It  is  immaterial  by  whom  the  report  was 
published.  In  the  words  of  Brett,  L.  J., 
the  privilege  is  the  same  "  for  a  private 
individual  as  for  a  public  newspaper"  (.r). 
"  There  is  no  special  privilege  for  news- 
papers" (//). 

Formerly,  reports  of  ex  parte  proceedings 
were  not  ]irivileged.     Currie  v.  Walter  (z) 

(r)  Luncombc  v.  Danidl  (1837),  8  C.  &  P.  222. 

(«)  Bromage  y.  I'ro^scr  (1825),  4  B.  &  C.  247  ;  28  R.  R.  241. 

{t)   Warrm  v.  Warren  (1834),  1  C.  M.  &  R.  250. 

(m)  Per  Lord  Campbell,  C.  J.,  iu  Jndreivs  v.  Chapman  (1853), 
3  C.  &  K.  at  p.  289. 

{x)  MUu^ch  V.  JJoyd^  (1877),  4G  L.  J.  C.  P.  404. 

(y)  Per  Day,  J.,  iu  Jlumuey  v.  Walter,  (1892)  8  Times  L.  R.  at 
p.  262. 

{z)  (179G),  1  B.  &  P.  525  ;  4  R.  R.  717. 
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and  Lewis  v.  Levy  {a)  decided  tliat  such, 
reports  are  privileged  if  the  ex  jmrte  pro- 
ceedings result  in  the  discharge  by  the 
magistrate  of  the  party  charged;  it  must 
now,  however,  be  considered  settled  by  Usill 
V.  Hales  (b)  and  Kimher  v.  The  Press  Asso- 
ciation (c)  that  all  reports  of  ex  parte  pro- 
ceedings are  privileged.  In  the  former  case 
an  action  was  brought  against  the  pro- 
prietors of  the  JDail//  Hews,  the  Standard, 
and  the  Morning  Advertiser  for  publishing 
a  report  of  an  ex  parte  application  by  three 
engineers  to  a  magistrate  for  criminal  pro- 
cess against  the  plaintiff,  stating  that  the 
plaintiff  had  employed,  but  not  fully  paid, 
them.  It  was  held  that  such  report  of  ex 
parte  proceedings  was  privileged,  as  being 
fair  and  accurate. 

b.  Not  prohibited  by  order  of  the  court : 

c.  Not  blasphemous,  seditious,  nor  immoral : 

In  all  the  above  cases,  even  if  the  report 
be  true  and  correct,  yet  it  will  not  be  pri- 
vileged if  plaintiff  proves  that  defendant, 
who  sent  the  report  to  the  newspaper,  was 
actuated  by  malice  {d). 

{a)   (1858),    27    L.    J.    Q.  B.  (rf)   Stevens-^.  Sampson  {\'i,1'i), 

•287.  5  Ex.  D.  53.     As  to  a  possible 

(&)  (1878),  3  C.  P.  D.  319.  exception  to  tldsnile,  seep.  Ill, 

(c)  (1893)  1  Q.  B.  65  (C.  A.).  mpra. 
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Where  judicial  proceedings  last  more  than 
one  day,  and  publication  is  not  expressly 
forbidden  by  the  court,  a  report  published 
daily  is  privileged,  if  fair  and  ar-euratp,  hvi 
nojcomraent, is  allowed  until  the  proeecd- 
ipigs  terminate  {e) . 
(B)  Reports  of  Parliamentary  proceedings.  Every 
fair  and  accurate  report  of  any  proceeding 
in  either  House  of  Parliament,  or  in  any 
committee  thereof,  is  privileged.  The 
analogy  between  such  reports  and  those 
nf  legal  proceedings  is  complete.  What- 
(Vir  Vvould  deprive  a  report  of  a  tiinl  of 
immunity  will  ec[ually  deprive  a  report  of 
Parliamentary  proceedings  of  all  privilege. 
The  above  rule  was  for  a  long  time 
doubtful;  it  is  now  clearly  and  satisfac- 
torily settled  by  Wamn  v.  Walter  (./'),  in 
which  case  the  plaintiff  sued  the  proprietor 
of  the  Thnca  for  publishing  a  report  of  a 
debate  in  the  House  of  Lords  commenting 
severely  on  ])laintilf'8  conduct  in  procuring 
the  presentation  of  a  petition  to  the  House 
of  Lords,  which  cliarged  a  high  judicial 
officer  with  misconduct;  and  it  was  held 
that  the  report  was  privileged. 

{e)  Lewis  v.  Levy  (1858),  27  L.  J.  Q.  B.  287. 
(/)  (1868),  4  Q.  B.  D.  73. 
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The  privilcg*'  attaching  to  £air_and_.accu- 
rate  reports  may,  of  course,  be  rebutted  by 
proof  of  actual  malice.  In  these  cases  there 
are  two  distinct  questions  for  the  jury — 

1.  Is  the  report  fair  and  accurate?     I£ 

so,  it  is  pr'tDid  facie  privileged ;  if 
not,  verdict  for  plaintiff.  If  this 
question  is  answered  in  the  affirma- 
tive, 

2.  Was  the  report,  though  fair  and  accu- 

rate, published  maliciously  ? 

(C)  By  the  Law  of  Libel  Amendment  Act,  1888,  s.  4, 
a  fair  and  accurate  report  in  a  newspaper  of  the  pro- 1 
ceedings  of  a  public  meeting,  or  of  any  meeting  of  al 
vestry,  town  council,  school  board,  or  other  publid 
bodies  and  persons  specified  in  such  Act,  is  privileged,! 
provided  that — 

(1)  Such  report  is  fair  and  accurate  ; 

(2)  The  matter  complained  of  is  not  blasphemous 

or  indecent ;  and 

(3)  The  matter  complained  of  is  of  public  concern, 

or  the  publication  thereof  is  for  the  public 
benefit.  This  privilege  may  be  rebutted  by 
proof  (1)  that  the  report  was  published  or 
made  maliciously  ;  or  (2)  that  the  defendant 
has,  after  request,  refused  or  neglected  to 
insert  in  his  newspaper  a  reasonable  letter 
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or  statement  by  way  of  contradiction  or 
explanation  of  siicli  report  {g) . 
Unless,  therefore,  a  report  is — 

(a)  Of  proceedings  in  a  court  of  justice  ;  or 

(b)  Of  parliamentary  proceedings ;  or 

(e)  Within  the  protection  of  >c(t.  1  of  the  Law 
of  Libel  Amendment  Act,  l.SSS, 
it  is  no  defence  to  plead  that  the  report  is  a  true,  cor- 
rect, and  faithful  report  of  what  actually  took  place. 
The  defendant  must  rely  on — 

(1)  Th<'  Tiiatfor  piilili-liiil  being  strictly  true,  and 

(if  def eu Jant  iu  ciiminal  case)  for  the  public 
benefit ;  ^F) 

(2)  The  words  used  being  a  fair  and  hoiid  fide  com- 

ment on  a  matter  of  public  interest. 

IV.  Apology. 

This  statutory  (1<  Iiik  <■  is  only  available  in  an  action 
for  .'I  V}>A  miiiained  in  ;i  ii'ihli,-  ii,,rsj„i^u  r  or  (ilJur 
pcr'uxlirdl  i)Hhlii(itio)t  {K)  ;  and  tlie  defendant  nmst 
prove  (1)  that  the  libel  was  published  without  actual 
malice  and  without  gross  negligence;  and  (2)  that 
before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inserted  in  such 

{ff)  For  further  information  on  this  subject,  see  tho  Author  on 
"Principles  and  Practice  of  tho  Law  of  Libel  and  Slander,"  2nd  ed. 
pp.  121—131  :  William  Clowes  &  Sons,  Limited,  London,  1897. 

(A)  6  &  7  Vict.  c.  96  (Lord  Campbell's  Act),  s.  2. 
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'  /  newspaper   or   publication  a  full   apology  for  such 
libel. 

Moreover,  there  must  be  aj^ayment  of  money  into 
^court  by  way  of  amends  at  the  time  the  plea  is 
filed  (?),  and  therefore,  having  regard  to  Ord.  XXII., 
Rule  1,  no  other  defence  denying  liability  can  be 
pleaded  together  with  such  plea. 


Injunctions. — The  court  has  jurisdiction  in  an 
action  of  libel  or  slander  to  restrain  by  injunction 
either  before  or  at  the  trial  any  further  publication 
of  such  libel  or  slander  {k),  but  in  the  former  case  the 
jurisdiction  will  be  exercised  with  great  caution  (/), 

In  order  to  obtain  an  interim  injunction  the  plaintiff 
must  prove  that  the  words  complained  of  are  un- 
true (;/0>  ^^^^  ^^^^5  therefore,  any  subsequent  publica- 
tion by  the  defendant  would  be  Jiia/d  Jide  {ii),  and, 
fm-ther,  that  unless  at  once  restrained  such  state- 
ments will  cause  immediate  (o)  and  irreparable  {p) 
injury  to  person  or  property.  Where,  however,  the 
words  complained  of  affect  the  plaintiff  in  the  way  of 

(i)  8  &  9  Vict.  c.  75,  s.  2. 

(/t)  Saxhy  V.  Eaderbrook  (1878),  3  C.  P.  D.  339. 
{I)  Quartz  Hill  Gold  Mining  Co.  v.  Beall  (1881),  20  Ch.  D.  501. 
{m)  Jiurnett  v.  Tak  (1882),  45  L.  T.  743. 
(w)  Uaheij  V.  Brotherhood  (1881),  19  Ch.  D.  336. 
(o)  Salamon  v.  Knight,  (1891)  2  Ch.  294. 

{p)  Mogul  Steamship  Co.  v.  McGregor,  Gow  i'  Co.  (1885),  15  Q.  B. 
D.  467. 
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his  business,  it  seems  that  irreparable  injury  will  be 
presumed  (q) . 

There  have  lately  been  several  important  cases  on 
this  branch  of  the  law,  and  "  in  a  judgment  of  the 
present  Master  of  the  Eolls  which  underlies  every 
subsequent  decision  on  the  subject "  (>■),  the  rule 
of  practice  is  thus  stated :  "  To  justify  the  court  in 
granting  an  interim  injunction,  it  must  come  to  a 
deci^on  upon  the  question  of  libel  or  no  libel  before 
the  jury  decided  whether  it  was  a  libel  or  not. 
Therefore  the  jurisdiction  was  of  a  deKcate  nature. 
It  ouglit  only  to  be  exercised  in  the  clearest  cases 

/  /  where  any  jury  would  say  that  the  matter  complained 
of  was  libellous,  and  where  if  the  jury  did  not  so  find, 

$^y     the  court  would  set  aside  the  verdict  as  unreasonable. 

^      The  couit  must  also  be  satisfied  that  ip,  all  probability 

/     the  alleged  libel  was  untrue,  and,  if  written  on  a 

/,  I  privileged  occasion,  that  there  was  iiialicL'  on  the  part 

^^/  of  the  defendant.  It  followed  from  those  three  rules 
that  the  court  could  only  on  the  rarest  occasions 
exercise  the  jurisdiction"  (.s).      Thus,  in  Collard  v. 

{q)   Thomas  v.  IFUliams  (1880),  14  Ch.  D.  864. 

(r)  Per  Lopes,  L.  J.,  in  Monaon  v.  Tussauds,  lAmilcd,  (1894)  1 
Q.  B.  at  p.  093. 

(«)  Per  Lord  Esher,  M.  R.,  in  Conhon  v.  C'oulson  (1887),  3  Times 
L.  R,  at  p.  810  ;  approved  and  in  part  adopted  by  the  fiill  Court 
of  Appeal  in  Jlonnard  v.  I'crrt/»ia»,  (1891)  2  Ch.  at  p.  2H4  ;  and, 
again,  per  Lopes,  L.  J.,  and  Davey,  L.  J.,  in  Momon  v.  Tussauds, 
Limited,  (1894)  1  Q.  B.  at  pp.  093,  690,  697. 
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Marshall  (/)  an  iuterlocutory  injunction  was  granted 
to  restrain  the  defendant,  who  was  the  secretary  of  a 
trade  union,  from  publishing  a  placard  stating  that 
there  was  a  strike  now  on  at  the  plaintiff's  works ; 
that  the  sweating  system  was  practised,  and  the 
polishing  hadly  done  there — these  statements  being 
held  to  be  untrue,  and  the  defendant  not  suggesting 
that  he  could  produce  further  evidence  in  support  of 
them. 

The  court  has  also  a  general  j  urisdiction  to  restrain 
by  injunction  the  publication  of  any  matter  which 
tends  to  prejudice  the  administration  of  justice,  pro- 
vided that  application  for  such  relief  is  made  without 
delay.     Thus  the  publication  of  any  comments  on  a 

i  pending  trial  "will  be  restrained,  whether  such  com- 
ments amount  to  a  libel  («)  or  not  {.r). 

I  Slander  of  title. — Strictly  speaking,  this  wrong 
has  no  place  in  a  chapter  on  libel  and  slander,  but 
for  the  sake  of  convenience  it  seems  desirable  to 
deal  shortly  with  the  subject.  Slander  of  title  con- 
sists of  a  false,  malicious  statement  in  writing,  print- 
ing, or  by  word  of  mouth  injurious  to  any  person's 
title  t( J  joroperty,  and  causing  special  damage  to_such' 
person.     For  the  publication  of  such  statement  an 

[L)  (1892)  8  Times  L.  R.  846. 

(m)   Coleman  v.  West  Hartlepool  Harbour,  S;c.  Co.  (1860),  8  W.  R. 
734. 

{x)  Maclcett  v.  Commissioners  of  Heme  Bay  (1876),  24  W.  R.  845. 
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action  will  lie.  In  sucli  a  ca?e  there  is  no  wrong  to 
the  reputation — no  defamation — and  the  action  is 
not  for  libel  or  slander,  but  "  an  action  on  the  case 
for  special  damage  sustained  by  reason  of  the  speak- 
ing or  publication  of  the  slander  of  the  plaintiff's 
title"  (//).  In  order  to  succeed  the  plaintiff  must 
prove : — 

(1)  That  the  statement  is  false  ; 

(2)  That  it  is  malicious  in  fact ; 

(3)  That  it  has  caused  him  special  damage. 

It  is  also  actionable  to  publish  maliciously,  or  with- 
out lawful  occasion,  a  false  statement  disparaging  the 
goods,  of  any  person,  and  causing  such  person  special 
damage  (~) .  The  malice  spoken  of  above  is  w^ant  of 
good  faith,  or  any  corrupt  or  wrong  motive. 

(y)  Per  Tindal,  C.  J.,  in  Malachy  v.  Super  (1835),  3  Bing.  N.  0. 
371. 

[z)  Western  Counties  Manure  Co.  v.  Zaive.s  Chemical  Manure  Co. 
(1874),  L.  R.  9  Ex.  218,  222  ;  RatcUffe  v.  Evans,  (1892)  2  Q.  B.  at 
p.  524  ;    White  v.  Meliut,  (1895)  App.  Cas.  154. 


F. 
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CHAPTER  VIII. 

OF   WRONGS   TO   THE   PERSON. 


A. — Assault  and  Battery. 
B. — False  Imprisonment. 
C. — Malicious  Prosecution. 
D.^ — Malicious  Arrest. 


A. — An  assault  is  the  unlawful  laying  of  hands  on 
another  person,  or  an  attempt  or  offer  to  do  a  cor- 
poral hurt  to  another,  coupled  vnth.  an  apparent 
present  ahility  and  intention  to  do  the  act.  No  mere 
Tvords  can  in  any  case  amount  to  an  assault  («) . 

A  battery  is  the  actual  striking  of  another  person, 
or  touching  him  in  a  rude,  angry,  revengeful,  or 
insolent  manner.  "  The  least  touching  of  another  in 
anger  is  a  hattery  "  (h). 

"  Such  acts  as  are  reasonably  necessary  for  the 
common  intercourse  of  life  are  not  assaults  or  bat- 
teries, if  they  are  done  for  the  purpose  of  such  inter- 

(«)  Stephen's  Digest  of  the  Criminal  Law,  p.  177. 

{b)  Per  Holt,  C.  J.,  in  Coles  v.  Turner  (1705),  6  Mod.  149. 
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course  onlj,  and  with  no  greater  force  than  the 
occasion  requires  "  (c). 

Mayhem  is  assault  and  battery  of  such  an  aggra- 
vated character  as  to  amount  to  an  actual  wounding 
of  the  person ;  or,  according  to  an  old  definition, 
"  the  violently  depriving  another  of  the  use  of  such 
of  his  members  as  may  render  him  the  less  able  in 
fighting  to  defend  himself  or  to  annoy  his  adversary." 

Assault  and  battery  are  justifiable— 

(1)  In  defence  of  person  or  property  (r/').    The  force 

used  must  not,  however,  bo  more  than  is 
necessary  under  the  circumstances.  Under 
tlie  first  of  these  heads  a  man  may  justify 
himself  on  tlie  ground  of  defending  his  wife, 
child,  or  probably  even  his  friend. 

(2)  By    reason    of   defendant's    peculiar    position, 

e.f).,  a  father  may  chastise  his  child,  or  a 
schoolmaster  his  boys,  or  a  captain  the  sailors 
on  board  his  ship  ;  but  the  chastisement  must 
not  be  excessive  or  unreasonable. 

(3)  By  leave  and  licence  of  party  injured. 

(4)  In  the  preservation  of  the  public  peace,  if  com- 

mitted during  the  continuance  of  the  alfray  {c), 
and  with  no  more  force  than  is  necessary. 

(c)  Stephcn'H  Dig.  Cr.  Law,  p.  177. 

\d)  See  Bladen  v.  Uiggs  (18G1),  30  L.  J.  C.  V.  347  ;  and  pp.  20, 
42,  45,  supra. 

(e)  Noikn  v.  Johnson  (1850),  IG  Q.  B.  218. 
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Defence  under  24  &  25  Vict.  c.  100,  ss.  42—45.— 
Where  an  assault  is  complained  of  before  justices, 
and  (1)  tbo  punishment  imposed  by  the  justices  is 
suffered,    or    (2)    after    an    actual   hearing   on  the 
merits  (./"),  when  they  give  a  certificate  of  acquittal 
on  the  ground   (a)  that  the  offence  is  deemed  not 
proved,  or  (b)  that  it  v^as  "  justified,  or  so  trifling 
as  not  to  merit  any  punishment,"  then  in  the  above 
cases  there  is  immunity  from  "  all  further  or  other 
proceedings  against  defendant,  civil  or  criminal,  for 
the  same  cause."     "  In  Beg.  v.  Morris  {g),  it  was  lield 
that  these  words  mean  subsequent  proceedings  for  an^ 
assault,  and  that  they  are  not  meant  to  cover  sub- 
sequent  proceedings    for    the   act   constituting   the 
assault  "(/O-     Thus,  in  the  case  cited,  it  was  held 
that  if   death   followed  an   assault,  for  which  the 
offender  had  been  punished,  he  raight,  nevertheless, 
be    indicted  for  manslaughter  ;    and  in    the  later 
I  case  of  Masper  v.  JBroicn  (/)  it  was  held  that  a  man 
who  had   been  fined  for  an  assault  on  a  married 
woman  could  not  be  subsequently  sued  by  her  husband 
for  the  damage  he  had  sustained  by  the  loss  of  his 
wife's  services. 

(/)  Itecd  V.   Kntt  (1890),   24   Q.   B.  D.    6G9;  59  L.  J.  Q.  B. 
311. 

iff)  (1867),  L.  R.  1  C..C..E.  90. 

(A)  Stephen's  Dig.  Cr,  Law,  4th  cd.  p.  192,  n.  1. 

(i)  (1876),  1  C.  P.  D.  97. 
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The  granting  of  the  certificate  by  the  justices  may, 
if  it  be  refused,  be  compelled  by  mandamus. 

B. — False  imprisonmeiit  is  some  unlawful  detention 
of  the  person,  either  (1)  actual,  e.g.,  laying  hands 
,  upon  a  person  ;  or  (2)  constructive,  e.g.,  by  an  officer 
telling  anyone  he  is  wanted  and  making  him  accom- 
pany him,  as  was  done  by  a  bailiff  in  Grainger  v. 
Hill  {k) .  There  must  be  restraint  or  show  of  autho- 
rity, but  not  necessarily  incarceration.  But  the 
restraint  must  be  total.  A  mere  partial  restraint  is 
not  sufficient.  Thus,  in  Bird  v.  Jones  (1),  it  was 
held  that  there  was  no  imprisonment  committed  by 
two  policemen,  who  merely  hindered  defendant  from 
going  on  a  portion  of  a  public  footway  on  a  bridge 
which  was  appropriated  by  seats  to  view  a  regatta. 
The  plaintiff  need  only  prove  the  detention  or  im- 
prisonment; the  defendant  must  then  justify  what 
he  did,  which  he  can  do — 

I.  If  he  acted  under  legal  warrant. 
II.  If  he  acted  without  warrant; — 

1.  If  a  constable,  ho  may  arrest — 

( I;  Anyoiir  wlium  ho  suspects  to  have  com- 
mitted a  felony  (tn). 
(2)  To  prevent  a  breach  of   the  peace,  or 

{k)  (1838),  4  Bing.  N.  C.  212. 
<0  (1845),  7  Q.  B.  742. 

(w)  Archbold's    Criiniiiiil    rhiuWiig    uiul  Evidence,    2l8t   cd., 
p.  799. 
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whenever  a  breach  has  been  committed 
in  his  presence. 
(3)  By  statutory  authority,  e.g.,  when  he 
finds  anyone  committing  an  indictable 
offence  by  night  or  malicious  injury  to 
property. 

2.  If  a  private  person,  he  may  arrest — 

(1)  Anyone  whom  he  suspects  to  have  com- 

mitted a  felony,  provided  that  a  felony 
has  actually  been  committed  (m). 

(2)  I'd  sl;iy  a  breach  of  the  peace  or  for 
treason. 

(3)  By  statutory  authority,  e.g.,  under  the 

Vagrancy  Act  (5  Greo.  4,  c.  83),  for 
indecent  exposure,  street  gaming,  &c. 

(4)  Anyone  for  whom  he  has  become  bail, 
in  order  to  give  him  up  in  his  (the 
bailor's)  discharge  (;/). 

3.  By  reason  of  his  position,  e.g.,  naval  and 
military  officers  may  detain  their  subordi- 
nates, a  master  his  apprentice,  or  a  father 
his  child. 

C. — Malicious  prosecution  is  the  malicious  institu- 


[m)  Archbold's   Criminal    Pleading    and    Evidence,    21st   ed., 
p.  799. 

(«)  Ex  parte  Lyne  (1822),  3  Sturk.  132  ;  23  R.  E.  7G2. 
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tion  against  another  of  criminal,  bankruptcy,  or 
liquidation  proceedings  without  reasonable  and  pro- 
bable cause.     Plaintiff  must  prove  five  things — 

1.  That  defendant  preferred  a  charge  of  the  nature 

indicated    (in    above    definition)   against  him 
before  a  judicial  ofl5.cer. 

2.  That  defendant  acted  maliciously.     The  malice 

here  spoken  of  is  "  malice  in  fact  {malu-^  ani- 
mus), indicating  that  the  party  was  actuated 
either  by  spite  or  ill-will  towards  an  indivi- 
dual, or  by  indirect  or  improper  motives, 
though  these  may  be  wholly  unconnected 
with  any  uncharitable  feeling  towards  any- 
body "  (o).  As  was  pointed  out  by  Bowen, 
L.  J.,  in  Ahrath  v.  N.  E.  E>i.  Co.  (;>),  the 
plaintiff  in  an  action  of  this  kind  must  prove 
that  the  defendant  acted  "^"n^  ^'n  iiulirect 
andimrirnpcr  niotivi',  ;nid  not  in  furtherance 
Qf  justice."  In  the  words  of  Aldcrson,  13.  (<?), 
"  any  motive,  other  than  that  of  simply  insti- 
tuting a  prosecution  for  the  purpose  of  bring- 
ing a  person  to  justice,  is  a  malicious  motive 
on  the  part  of  the  person  who  acts  in  that 
way."     The  existence  of  malice  is  purely  a 

{o)  Per  Hawkina,  J.,  in  Ilickx  v.  lutHlhurr  (1882),  8  Q.  B.  D.  at 
p.  175. 

(/>)  (1883),  11  App.  Ca.  at  p.  247. 

{fl)  Stevens  V.  Midland  Counlics  Itaihra-j  Co.  (185  J),  10  Ex.  356. 
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question  of  fact  for  tlie  jury,  who  may,  if 
tlioy  clioose,  infer  it  from  the  fact — 
3.  That  the  defendant  acted  withoutreasonahle  and 
^  1     probable  cause.     The  jury  find^the  facts  on 
Avhl(  h  the  question  of  reasouahlo  :uu\  probable 
cause  depends,  and  tlio  judge  then    decides 
whether  the  facts  so  found  constitute  reason-^ 
able  and  probable  cause  (r). 
That  the    proceedings  terminated  in  plaintiffs 
favour;  but  this  need  not  be  proved  if  the 
proceedings  are  in  their  nature  incapable  of 
terminating  in  the  plaintiff's  favour,  e.g.,  the 
malicious  exhibition  of  articles  of  the  peace  (-s). 
5.  That  plaintiff  has  suffered  in  person,  reputation, 

or  pocket. 

It  has  been   held  that   an   action  for  malicious 

prosecution  will  lie  against  a  corporation  or  limited 

company  (0  ;  but  there  is  an  extra-judicial  dictum  of 

Lord  Bramwell's  to  the  contrary  in  Abrath  v.  N.  E. 

By.  Co.{u). 

"The  distinction  between  false  imprisonment  and 
malicious  prosecution  is  well  illustrated  by  the  case 
where  parties  being  before  a  magistrate,  one  makes 

(r)  Terrtjman  v.  Lis/er  (18G8),  L.  E,.  4  H.  L.  521. 

(.s)  Steward  v.  Gromett  (1859),  7  C.  B.  N.  S.  191. 

(t)  Edwards  v.  Midland  Eailwaij  Co.  (1880),  6  Q.  B.  D.  287; 
Kent  V.  Courage  ^  Co.  (1890),  55  J.  P.  264;  7  Times  L.  R.  60; 
Rayson  v.  South  London  Trarmvays  Co.,  (1893)  2  Q.  B.  304. 

(m)  (1883),  11  App.  Ca.  260. 
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a  charge  against  auother,  whereupon  the  magistrate 
orders  the  person  charged  to  he  taken  into  custody 
and  detained  until  the  matter  can  he  investigated^ 
The  party  making  the  charge  is  not  liahle  to  an 
action  for  false  imprisonment,  hecause  he  does  not  set 
a  ministerial  (illicor  in  motion,  but  a  judicial  officer. 
The  opinion  and  judgment  of  a  judicial  officer  are 
interposed  between  the  charge  and  the  imprison- 
ment "  (x).  Thus  tlie  question  is,  does  defendant  set 
a  ministerial  or  a  judicial  officer  m  motion  ?  If  the 
fornifi',  lie  may  be  liable  bir  false  imprisonment;  if 
the  latter,  fur  maliciuus  prosecution. 

D. — Malicious  arrest  is  wilfully  putting  the  law  in 
motion  to  effect  the  arrest  under  civil  process  of 
another  without  cause,  and  anyone  committing  this 
offence,  i.e.,  deliberately  obtaining  the  arrest  of 
another  by  a  false  statement  or  sujipression,  renders 
himself  liable  to  an  action  for  damages.  The  malice 
here  spoken  of  is  malice  in  law. 

(.r)  Per  Willes,  J.,  in  Austin  v.  Dowluig  (1870),  L.  R.  5  C.  P. 
at  p.  540. 
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CHAPTER  IX. 

OF  WRONGS  ARISING  FROM  FRAUD  (a). 

Fraud  is  a  false  representation  of  fact  made  with  a 
knowledge  of  its  falsehood,  or  without  belief  in  its 
truth,  or  in  reckless  disregard  whether  it  be  true  or 
false,  with  the  intention  that  it  should  be  acted  upon 
by  the  complaining  party.  No  action  lies  imless 
the  plaintiff  has  been  induced  to  act  upon  such  false 
representation  and  actual  damage  has  resulted. — 
such  damage  being  the  natural  and  probable  con- 
secmenqe,  of  plaintiff's  action  on  faith  of  defendant's 
statement. 

In  the  leading  case  of  Drrr//  y.  Pfcji  {^),  which 
came  before  the  House  of  Lords  in  1889,  Lord 
Herschell  thus  summarized  the  law.  "  I  think,"  said 
the  learned  judge,  "  the  authorities  establish  the 
following  propositions  : — First,  in  order  to  sustain 
an  action  of  deceit,  there  must  be  proof  of  fraud,  and 

{a)  I  am  under  considerable  obligation  to  Sir  William  Anaon's 
Law  of  Contract  in  respect  of  the  first  part  of  this  chapter,  and 
the  student  should  carefully  read  pp.  203—215  of  the  8th  edition 
of  that  learned  author's  work. 

(i)  14  App.  Ca.  at  p.  374. 
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nothiDg  sliort  of  that  will  suffice.  Secondly,  fraud  is 
proved  when  it  is  shown  that  a  false  representation 
has  been  made  (1)  knowingly,  or  (2)  without  hehef 
in  its  truth,  or  (3)  recklessly,  careless  whether  it  be 
true  or  false.  Although  I  have  treated  the  second 
and  third  as  distinct  cases,  I  think  the  third  is  but  an 
instance  of  the  second,  for  one  who  makes  a  state- 
ment under  such  circumstances  can  have  no  real 
behef  in  the  truth  of  what  he  states.  To  prevent  a 
false  statement  being  fraudulent,  there  must,  I  think, 
always  be  an  honest  belief  in  its  truth.  And  this 
probably  covers  the  whole  ground,  for  one  who  know- 
lingly  alleges  that  which  is  false  has  obviously  no 
Isuch  honest  belief.  Thirdly,  if  fraud  be  proved,  the 
motive  of  the  person  guilty  of  it  is  immaterial.  It 
matters  not  that  there  was  no  intention  to  cheat  or 
injure  the  person  to  whom  the  statement  was  made." 
It  is  important,  however,  to  notice  a  later  passage 
in  the  same  judgment  which,  as  was  subsequently 
pointed  out  by  Lindley,  L.  J.,  in  the  Court  of 
Ajipeal  in  Aikjuh  v.  CHJI'onl  (r),  "  qualifies  the  former 
statement  in  a  most  material  manner."  "  In  my 
opuiioiij"  said  Lord  llerschell,  in  the  passage  referred 
to(^/),  "m.'ikiiip^  a  false  sialciiiciit  tlirDUgh  want  of 
care  falls  far  .-li"it  (  T,  and  i.  a  vny  uiU'orent  thing. 
"£-om  Jraiid,  aial   ila'  .^ame  piay  be  said  of  a  false 

(c)  (18!H)  2  Ch.  at  p.  40.5. 
{(f)  14  App.  Ctt.  at  p.  375. 
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ropi'csontation  honestly  believed  thougli  on  insuffi- 
cient grounds. "  Therefore,  as  the  Court  of  Appeal 
decided  in  Angus  v.  Clifford  {c),  there  is  no  fraud  for 
whieli  an  action  will  lie,  if  the  defendant  carelessly 
made  a  false  statement  without  appreciating  the 
importance  and  significance  of  the  words  used  unless 
indifference  to  their  truth  is  proved. 

There  must  be  a  representation  of  fact  false  in 
itself,  or  combined  with  suppression  of  truth. — Tlie 
active  concealment  of  a  material  fact  is  sufficient ; 
thus  it  was  held  that  an  action  of  deceit  lay  where 
the  vendor  of  a  house,  knowing  of  a  defect  in  the 
wall,  plastered  it  up  and  papered  it  over (,/) ;  so,  too, 
in  ScJinckkr  v.  Heath  {(j),  where  a  ship  was  sold 
"  with  all  faults,"  and  the  vendor,  knowing  of  a 
latent  defect,  concealed  it,  and  made  a  fraudulent 
representation  as  to  its  condition. 

An  action  of  fraud  does  not  lie  for  a  mere  expressioE 
of  opinion. — The  phrase  "  worth  so  much  "  has  been 
held  to  be  merely  an  expression  of  opinion  {//) ;  "gave 
fio  much  for  it  "  a  representation  of  fact  (i). 

Non-disclosure  when  there  is  no  duty  to  disclose  is 
not  fraud. — In  IVardv.  Uohbs  (J),  defendant,  knowing 

(e)  (1891)  2  Ch.  449. 

(/)  Cited  in  Fickering  v.  Bowson  (1813),  4  Taunt,  at  p.  785. 
is)  (1813),  3  Camp.  505 ;  14  R.  R.  825. 
-      {h)  Harvey  v.  Young  (1602),  1  Ye\v.  20. 

(i)  Lindsay  Petroleum  Co.  v.  Hurd  (1874),  L.  R.  5  P.  C.  243. 
(;■)  (1878),  4  App.  Ca.  14. 
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that  his  pigs  had  a  contagious  disease,  sent  them  to 
market,  contrary  to  the  Contagious  Diseases  (Animals) 
Act,  1869.  The  plaintiff  bought  them,  there  being 
no  representation  that  they  were  sound,  and  one  of 
the  conditions  of  sale  providing  that  the  purchaser 
shoukl  take  them  "  with  all  faults  " ;  the  greater 
number  died,  having  infected  other  pigs  belonging 
to  the  plaintiff.  Held,  no  action  lay.  In  Krafcs  v. 
Lord  Cadogau  (/.•),  where  the  defendant  let  a  house  to 
the  plaintiff  for  a  term  of  years  (/),  knowing  it  to  be 
required  for  immediate  occuj^ation,  without  disclosing 
that  it  was  in  a  ruinous  condition,  it  was  held  that 
no  action  for  fraud  lay. 

There  must  be  knowledge  of  falsehood  or  absence  of 
belief  in,  or  reckless  disregard  of  truth  {m). — In  Dick- 
son  V.  licutrrs  Telegraph  Co.  {»),  defendants,  by  mis- 
take in  transmission  of  a  message,  caused  the  plaintiff 
to  ship  largo  quantities  of  barley  which  were  not 
required,  and  which,  owing  to  a  fall  in  the  market, 
resulted  in  heavy  loss.  The  defendants  were  held 
not  liable,  the  representation  nf^t  being  fals^o  to  their 
knowledge. 

Nor  will  an  action  of  deceit  lie  for  a  representation 

(/.)  (1S.31,,  10  C.  B.  oOl. 

(I)  Contra,  if  house  let  fuminhcd  for  short  period.  Cf .  Smith  v. 
Marrable  (1843),  11  M.  cfe  W.  .0;  Wihon  v.  Finch- Hatfon  (1877), 
2  Ex.  D.  336. 

(w)  Reese  River  Mining  Cu.  v.  Smith  (18:!)),  L.  R.  4  II.  L.  79. 

(«)  (1877),  3  C.  P.  D.  1. 


142  LAW  OF  TOUTS. 

which  the  defendant  really  and  honestly  believed  to  be 
tfue. — And  it  is  inimatcrical  wlietlior  such  belief  was 
held  on  reasonable  grounds  or  not  (o),  except  in  so  far 
as  absence  of  reasonable  cause  may  go  to  show  that 
there  was  no  real  belief  at  all  {p).  If  the  representa- 
tion is  thought  to  be  true  at  the  time  of  making  it, 
but  is  subsequently  discovered  to  be  false  before  the 
other  party  has  acted  upon  it,  it  seems  on  principle 
that  the  defendant  would  be  liable.  This,  at  any 
rate,  was  the  old  rule  of  equity,  which,  by  reason  of 
the  Judicature  Acts,  now  prevails. 

But  the  absence  of  dishonest  motive  is  no  defence. — 
In  PoUiill  V.  Walter  (q),  the  defendant  accepted  a 
bill  of  exchange  drawn  on  A.,  representing  that  he 
had  A.'s  authority  to  do  so,  and  honestly  believing 
that  the  acceptance  would  be  sanctioned  and  the  bill 
met  by  A.  The  bill  was  dishonoured.  Held,  an 
action  for  deceit  lay  against  the  defendant  by  an 
indorsee  for  value. 

Nor  can  the  defendant  excuse  himself  by  showing 
that  he  had  nothing  to  gain  by  making  the  false  repre- 
sentation.—In  Leddcll  V.  McDourjal  (r),  plaintiff  wrote 
to  defendant,  asking  if  defendant  could  recommend  T. 

(o)  Glasicr  v.  Soils  (1889),  42  Cli.  D.  43G  ;  Low  v.  Bourcric,  (1891) 
3  Ch.  82. 

{p)  Berry  v.  Teeh  (1889),  14  App.  Cas.  337. 

{fl)  (1832),  3  B.  &  Ad.  114  ;  see  also  Tceh  v.  Gurney  (1873),  L.  R, 
6  H.  L.  409. 

(r)  (1881),  29  W.  R.  403. 
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as  a  safe  and  responsible  tenant.  Defendant  wrote 
back  that  "  he  had  much  pleasure  in  replying  affirma- 
tively," knowing  T.  to  be  a  man  of  no  means,  who 
had  failed  several  times  in  business  of  the  same  kind. 
Held,  defendant  was  liable,  even  though  the  letter 
was  written  out  of  pure  kindness,  and  defendant 
had  notliing  to  gain  by  making  the  false  representa- 
tion. 

By  the  4th  section  of  the  Statute  of  Frauds  («) ,  a    // 
promise  to  answer  for  the  debt,  default,  or  miscarriage  // 
of  another  must  be  in  writing  and  signed.    The  object  /     i 
of  this  provision  was,  however,  practically  evaded  by 
f^|r4  ^ a  number  of    luses,  notably  Padcij  v.   Freciiuni  (/), 
)<^  which  were  framed  in  tort  instead  of  in  contract. 

In  consequence  of  this,  Lord  Tenterden's  Act, 
L^  "^^  9  Geo.  4,  c.  14,  was  passed,  requiring  every  eulogy 
of  another's  conduct,  credit,  ability,  &c.,  made  with 
the  object  of  inducing  trust  of  such  person,  to  be  in 
\vriting  and  signed  by  the  party  to  bo  charged  there- 
with, before  an  action  for  false  representation  would 
lie.  Acconling  to  the  better  opinion,  only  state- 
ments really  going  to  the  assurance  of  personal 
credit  are  within  tho  statute  («). 


(»)  29  Car.  2,  c.  3. 

(<)  (1789),  3  T.  R.  ol  ;   1  Ti.  R.  G34. 

(m)  Pot  Parko  and  AlderHon,  BB.,  in  Lydc  v.  Barnard  (1836), 
1  M.  &  W.  101  ;  Hcc  also  JJiahop  v.  Jialkis  Consolidated  Co.  (1890), 
25  Q.  B.  D.  512. 
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The  statement  need  not  be  made  to  the  injured 
party. — Thus  in  LfDujriihjc  v.  Lcr;/{r),  defendant 
sold  a  gun  to  the  fatlicr  of  the  plaintiff,  for  the 
use  of  himself  and  his  sons,  representing  that  the 
gun  was  made  by  Nock,  and  was  sound.  Plaintiff 
used  the  gun,  which  exploded,  injuring  his  hand. 
Held,  defendant  was  liable.  The  statement  must, 
however,  be  made  with  the  intention  that  the  plain- 
tiff should  act  upon  it;  and  therefore,  in  Peek  v. 
Gurnci/  (,r),  directors,  who  would  have  been  liable 
to  original  allottees  of  shares  for  false  statements 
in  the^^pVospectus  of  a  company,  were  held  not 
liable  to  subsequent  purchasers  of  shares  which 
came  into  the  market.  And  the  injury  must  be  the 
immediate,  not  the  remote,  consec[uence  of  the  repre- 
sentation thus  made  (//). 

Deceit  v/hich  does  not  deceive  is  not  fraud. — Thus, 
in  Horxf((Il  v.  TIio)iuih  iz),  the  defendant  sold  a  can- 
non to  the  plaintiff,  having  concealed  a  defect  in  it. 
Plaintiff  never  inspected  the  cannon,  which,  owing  to 
the  defect,  burst  on  being  used.  Held,  defendant 
was  not  liable,  as  plaintiff  never  inspected  the  cannon, 
and  was  not  deceived  by  the  attempted  fraud  {a). 

(v)  (1837),  2M.  &W.  519. 
\x)  (1873),  L.  R.  6  H.  L.  377. 
(y)  Feek  v.  Garney,  supra. 
(z)  (1862),  1  H.  &C.  90. 

(a)  See  also  Smith  v.  Chadivick  (1882),  20  Cli.  D.  27  ;  and  Fadcij 
V.  Freeman  (1789),  3  T.  R.  51  ;  1  R.  R.  634. 
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The  fact  that  the  party  deceived  has  the  means 
at  hand  of  finding  out  the  truth  is  immaterial,  if  he 
make  no  actual  independent  inquiry  (b) .  A  mere  per- 
functory inquiry  on  the  part  of  the  party  deceived  is 
not  sufficient  (f).  Thus,  to^  escape  liability  the  defen- 
dant may  prove  that  the  other  party  (1)  knew  the 
truth ;  or.  (2)  relied  wholly  on  his  own  investigation ; 
or^(3)  was  not  really  influenced  in  his  conduct  by  the 
defendant's  misrepresentation. 

The  position  of  directors  and  promoters  of  com- 
panies differs  from  that  of  the  ordinary  defendant  in 
an  action  of  deceit.  Bg^the  Directors'  Liability  Act, 
1890j^/),  directors,  promoters,  and  persons  who  have 
authorized  the  issue  of  any  prospectus  or  notice  with 
regard  to  a  company,  are  liable  for  loss  or  damage, 
caused  by  an  untrue  statement  tlierein,  to  any  person 
who  has  subscribed  for  any  shares  or  debentures  on 
the  faith  of  such  prospectus  or  notice,  unless  it  is 
proved  (a)  that  they  not  only  believed  in  the  state- 
ment but  Jiad  reasonable  ground  for  such  belief ;  or 
(b)  that  it  was  a  correct  statement  of  the  report  or 
valuation  of  an  engineer,  valuer,  accountant,  or  other 
expert,  and  even  then  they  will  bo  liable  if  it  be 
proved  that  they  had  no  reasonable  ground  for  believ- 
ing tliat  such  person  was  competent  to  make  such 

(A)  iJobrll  V.  Stevens  (1825),  3  B.  &  C.  023  ;  27  R.  R.  4-11. 
(c)  licdijravc  v.  Uurd  (1881),  20  Ch.  Div.  1. 
\d)  53  &  54  Vict.  c.  64,  8.  3. 
F.  10 
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report  or  valuation ;  or  (c)  tliut  sucli  statement  was  a 
correct  and  fair  representation  of  a  statement  made 
by  an  official  person,  or  contained  in  a  public  ofllcial 
document. 

Misrepresentations  made  by  agents. 
The  agent  himself  is  personally  liable,  according  to 
tbe  general  rules  governing  tlie  law  as  to  fraud.    The 
liability  of  the  principal  depends  on  several  considera- 
tions.    The  following  cases  appear  on  this  matter : — 
I.  The  principal  knov/s  the  representation  to  be  false, 
(i)  He  authorizes  the  making  of  it.     In  this  case, 
wliether  the  agent  knows  it  to  be  false  or 
thinks  it  to  be  true,  the  principal  is  liable. 
(ii)  The  representation  is  made  by  the  agent  in  the 
general  course  of  his  employment,  but  with- 
out any  specific  authorization  from  the  prin- 
cipal.    When 

(a)  The  agent  knows  it  to  be  false,  tbe  principal 

is  liable  {e) ; 

(b)  The  agent  thinks  it  to  be  true.     In  this  case 

the  contract  may  always  bo  rescinded;  but 
will  an  action  for  fraud  lie  against  the  prin- 
cipal ?  The  two  following  distinctions  must 
be  remembered : — 
(a)  When  the  principal  fraudulently  heeps  the 
knowledge  from  the  agent,  he  is  no  doubt 

{e)  Per  Parke,  B.,  in  Cornfoot  v.  Fowke  (1840),  6  M.  &  W.  358. 
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liable.  This  was  admitted  by  all  the  barons 
m''Cor){foot  V.  Foid-e{f),  and  followed  in 
Ludgater  v.  Love  (g),  wbere  a  father  know- 
ingly directed  his  son  to  make  a  false  repre- 
sentation about  the  condition  of  some  sheep. 
(/3)  W//en  the  kmirledgr  is  ]u:ld  hack  hg  the 
princijjal  through  inadr,  rfi  ikc  In  this  ease 
it  is  probable  that  an  action  wiU  lie  against 
the  principal,  though  this  would  be  con- 
trary to  the  decision  in  Cornfoot  ^;Fowke^{f), 
where  there  was  a  mis-statement  by  the 
agent  in  good  faith,  and  there  was  no  sug- 
gestion of  fraud  on  the  part  of  the  prin- 
cipal, about  the  condition  of  a  house,  and 
it  was  held  that  the  plaintiff  could  not  get 
out  of  his  agreement  on  the  ground  of  fraud. 
"I  think,"  said  Alderson,  B.,  "it  is  im- 
possible to  sustain  a  charge  of  fraud,  when 
neither  the  principal  nor  agent  has  com- 
mitted any  :  the  pi-incipal,  because,  though 
he  knew  the  fact,  he  was  not  cognizant  of 
the  misrepresentation  being  made,  nor  even 
directed  the  agent  to  make  it:  and  the 
agent,  because,  though  ho  made  a  misre- 
presentation, yet  he  did  not  know  it  to  be 
one  at  thc3  time  he  made  it,  but  gave  his 

(/)  (1810),  6  M.  &  W.  359. 
(ff)  (1881),  41  L.  T.  N.  S.  694. 

10(2) 
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/      answer /^o>/(/.M'."  ALinger,  C.  B.,  dissented, 

/      and  it  is  very  probable  tbat  this  case  will  be 

'  overruled  ;   if,  indeed,  it  is  even  now  law. 

Many  dicta  are  to  be  found  adverse  to  this 

decision,  those  of  Willes,  J.,  in  Bancick  v. 

\  I  Ylng.  Joint  Stock  JBank  (//)  being  especially 

V     wortliy  of  notice. 

II.  The  principal  thinks  the  representation  to  be  true. 

(i)  He  authorizes  it  to  be  made.     When 

(a)  The  agent  knows  at  the  time,  or  finds  out 
afterwards,  that  it  is  false,  the  principal  is 
liable  (//)  ; 

(b)  The  agent  thinks  it  to  be  true — here  the 
principal  is  not  liable. 

(ii)  The  agent  makes  the  representation  in  the 
general  course  of  his  employment,  but  with- 
out any  specific  authorization.  When 
(a)  The  agent  knows  it  is  false,  the  principal 
is  liable  (/) .  It  lias  been  suggested  that 
this  liability  is  limited  to  the  amount  of 
profit  made,  though  in  Swire  v.  Francis  (/c), 
the  Privy  Council  held  a  principal  liable 
who  derived  no  profit  at  all.  It  is,  how- 
ever, possible  that  the  limitation  suggested 

{h)  (1867),  L.  E.  2  Ex.  259. 

(i)   Udell  V.  Atherton  (1861),  7  H.  &  N.  181 ;  and  Barwick  v. 
Eng.  Joint  Stock  Bank  (1867),  L.  R.  2  Ex.  259. 
(/;)  (1877),  3App.  Cas.  106. 
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would  be  held  applicable  if  tbe  defendant 
were  a  corporation  (1) ;    though  the  point 
was  not  taken  in  Denton  v.    Gt.  N.  Rail. 
Co.  {m). 
(b)  The  agent  thinks  it  to  be  true— the  prin- 
cipal is  NOT  liable. 
Xhus  we  find  that  the  principal  is  liable  in  all    i  i      .  - 
possible  cases,  except  when  both  he  and  his  agent   I  I    A/ 
believe  the  latter's  misrepresentation  to  be  the  truth. 

(f)  Per  Lord  Cranwortb,  in  Western  Bank  of  Scotland  v.  Addle 
(1867),  L.  R.  1  Sc.  App.  at  pp.  166,  167  ;  and  see  per  Bowen,  L.  J., 
in  British,  ic.  Co.  v.  Charmcood,  ^-c.  Co.  (1887),  18  Q.  B.  D.  at 
p.  719. 

(m)  (1856),  5  E.  &  B.  860. 
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CHArTER  X. 

OF  THE  DUTY  TO  ABSTAIN  FROM  NEGLIGENCE, 
AND  OF  CERTAIN  WIDER  DUTIES  IMPOSED 
IN   SPECIAL   CASES. 

In  all  cases  of  uegligenco,  and,  indeed,  in  all  cases  of 
tort,  a  man  is  answerable  only  for  such  consequences 
of  his  wrongful  act  or  omission  as,  in  the  ordinary 
course  of  affairs,  are  the  natural  and  probable  conse- 
quences of  such  wrongful  act  or  omission  [a).  Thus, 
in  Scoff  V.  >S7/c7?//c'r(^/(/>),  the  defendant  threw  a  lighted 
squib  into  a  crowded  market  place,  where  it  was 
pitched  about  from  hand  to  hand  until  it  burst,  put- 
ting out  the  eye  of  the  plaintiff.  The  defendant  was 
held  liable.  Two  cases,  one  on  each  side  of  the  line, 
may  be  usefully  considered.  In  Sl/arj)  v.  Foicell{c), 
the  defendant's  servants  washed  a  van  in  the  street, 
in  contravention  of  the  Metropolitan  Police  Act. 
The  water  so  used  would,  under  ordinary  circum- 

{«)  Sec  "The  Common  Law,"  by  Mr.  Justice  0.  W.  Holmes, 
Lecture  III.,  especially  pp.  108  et  scq. 
{b)  (1773),  2  Wm.  B.  892. 
(c)  (1872),  L.  R.  7  C.  P.  253. 
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stances,  have  escaped  through  a  grating  ;  but  owing 
to  a  severe  frost  the  grating  had  previously  become 
blocked  up  with  ice,  and  the  water,  not  being  able 
to  escape,  formed  a  sheet  of  ice.  Upon  this  sheet 
of  ice  plaintiff's  horse  slipped  and  was  injured. 
Held,  the  defendant  was  not  liable,  as  the  in  jury- 
was  not  the  natural  consequence  of  his  act.  But  in 
Clarli  V.  Chambers  {(I),  the  defendant  wrongfully 
placed  a  barrier  "vvith  spikes  across  a  road,  leaving  an 
opening  for  the  purposes  of  traffic.  A  third  party 
placed  one  of  these  spikes  in  the  roadway.  The 
plaintiff,  lawfully  passing  along  the  road  at  night, 
was  injured  by  this  spike.  Held,  that  the  defendant 
was  liable,  as  the  injury  was  the  natural  and  prob- 
able consequence  of  this  act. 

Negligence  is  the  breach  'of  a  duty  (a)  to  do  some- 
thing which  a  reasonable  man,  guided  by  those  con- 
siderations which  ordinarily  regulate  the  conduct  of 
human  affairs,  would  do,  oi-  (b)  to  abstain  from  doing 
something  which  a  prudent  and  reasonable  man  would 
not  do  (r). 

It  is  important  fo  remember  tliat  the  defendant 
will  not  bo  legally  responsible  for  not  exercising  the 
diligence  of  an  average  reasonable  man,  unless  he  is 
so  situated  that  he  is  under  a  duty  to  exercise  such 

{d)  (1878),  3  Q.  B.  D.  327. 

{e)  See  per  Alderson,  B.,  in  Jlhjlh  v.  Birmingham  Wuterworks 
Co.  (1856),  25  L.  J.  Ex.  at  p.  213. 
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In  ^^ig??<?®  W-  I^^  ^^16  words  of  Lopes,  Tj.  J.  (/), 
'  "  tliere  cannot  be  a  liability  for  negligence  imlesg 
there  is  a  breach  of  some  duty." 

In  B/>/f/i  V.  Bir))ih)(j]i((m  Wafenrorls  Co.  (r/),  it  was 
held  that  a  water  company,  which  observed  directions 
laid  down  by  Act  of  Parliament  in  putting  down 
their  pipes,  was  not  liable  for  negligence  merely 
because  the  precautions  which  it  had  taken  proved 
insufficient  against  the  effects  of  a  winter  of  extreme 
coldness,  such  as  no  ordinary  person  could  have 
foreseen. 

In  Uohncs  v,  Mather  (/?),  defendant's  horses,  driven 
by  defendant's  servant,  bolted,  and  became  so  un- 
manageable that  the  servant  could  not  stop  tliem, 
but  could,  to  some  extent,  guide  them.  While 
trying  to  safely  turn  a  corner,  the  servant  guided 
them  so  that,  unintended  by  him,  they  knocked 
down  and  injured  plaintiff.  Held,  defendant  was  not 
guilty  of  negligence.  Bramwell,  B.,  is  reported  to 
have  said  (/) : — "  The  driver  is  absolutely  free  from 
all  blame   in   the   matter.     Not   only  does  he   not 

{e)  See  PoUock,  5th  ed.  pp.  405—406,  408—409. 

(/)  In  Lmw  V.  Cox,  (1897)  1  Q.  B.  at  p.  418.  See  also  Nemvith 
V.  Over-Darwen  Society  (1894),  63  L.  J.  Q.  B.  290;  70  L.  T. 
374  ;  Le  Lievre  v.  Gould,  (1893)  1  Q.  B.  491. 

(^)  (1856),  25  L.J.  Ex.  212. 

(A)  (1875),  L.  R.  10  Ex.  261.  See  also  Stanley  v.  PoweU,  (1891) 
1  Q.  B.  86. 

i)  L.  R.  10  Ex.  at  p.  267. 
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do  anything  wrong,  but  be  endeavours  to  do  that 
which  is  best  under  the  circumstances.  The  mis- 
fortune happens  through  the  horses  being  so  startled 
by  the  barking  of  a  dog  that  they  ran  away  with  the 
groom,  and  the  defendant  who  is  sitting  beside  him. 
Now,  if  the  plaintiff,  under  such  circumstances,  can 
bring  an  action,  I  really  cannot  see  why  she  could 
not  bring  an  action  because  a  splash  of  mud,  in  the 
ordinary  course  of  driving,  was  thrown  upon  her 
dress,  or  got  into  her  eye,  and  so  injured  her.  It 
seems  manifest  that,  under  such  circumstances,  she 
could  not  maintain  an  action." 

Carriers  of  passengers  arc  not,  like  carriris  <  A'  goods, 
iii-ui'iT>.  Th.  ir  iliity  i-  to  take  due  car:^  ^iicluding 
in  that  term  the  use  of  skill  and  foresight),  and  is  not 
a  warranty  that  the  carriage  is,  in  every  respect,  fit 
for  its  purpose.  In  lleadhoad  v.  Midland  Hail.  Co.  (J,-), 
where- the  accident  was  caused  by  a  latent  defect  in 
a  vehicle,  which  it  was  impossible,  with  the  exercise 
of  all  due  care,  caution,  and  skill  to  have  discovered, 
it  was  held  that  the  railway  company  was  not  liable. 
Where,  however,  there  is  a  sale  of  a  (Imlli  1  for  a 
specific  purp)0se,  and  thoroforo  an  ItiijiIIciI  wMinuily 
that  the  chattel  is  reasonably  fit  for  such  purpo.si',  llio 
defendant,  even^  though  not  guilty  of  negligence,  is 
liable  for  an  accident  caused  by  ji  latent  defect  in  | 

{fc)  (1869),  L.  R.  ■!  Q.  B.  379. 
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the  chattel;  thus,  in  Randall  v.  WeirHon{l),  plaintiff 
bought  a  pole  for  his  carriage  from  the  defendant,  a 
coach-builder.  The  pole  broke  in  use,  and  the  horses, 
becoming  frightened,  were  injured.  The  jury  found 
that  the  pole  was  not  reasonably  fit  for  the  carriage, 
but  that  defendant  was  not  negligent.  Held,  that 
the  defendant  was  liable. 

Province  of  judge  and  jury  in  actions  for  negligence 
;  — "The  judge  has  to  say  whether  any  facts  have  been 
established  by  evidence  from  which  negligence  may 
be  reasonably  inferred ;  the  jurors  have  to  say  whether 
from  those  facts,  when  submitted  to  them,  negligence 
ought  to  be  inferred  "  {)n). 

What  must  plaintiff  prove  before  the  judge  can 
allow  the  evidence  to  go  to  the  jury  ? 

(I)  Where  there  is  no  contract  between  the  parties, 
plaintiff  must  prove  facts  inconsistent  with 
due  diligence  on  defendant's  part.  Thus,  no 
negligence  can  be  inferred  from  the  fact  of 
a  foot-passenger  being  knocked  down  by  a 
carriage  where  both  have  an  equal  right  to 
be,  or  by  a  train  at  a  level  crossing.  "  Where 
the  balance  is  even  as  to  which  party  is  in 
fault,  the  one  who  relies  upon  the  negligence 
of  the  other  is  bound  to  turn  the  scale  "  {)i). 

(0  (1877),  2  Q.  B.  D.  102. 

(>n)  Per  Cairns,  L.  C,  in  Metropolitan  Bailway   Co.  v.  Jaclcson 
(1877),  L.  R.  3  App.  Ca.  197. 

(«)  Per  Erie,  C.  J.,  in  Cotton  v.  Wood  (1860),  8  C.  B.  N.  S.  568  ; 
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(2)  Where  there  is  a  contract  between  the  parties, 

and,  probably,  when  there  is  a  personal  under- 
taking without  a  contract,  plaintiff  need  only 
prove  such  contract  or  personal  undertaking 
and  injui'}-  to  himself.  It  is  for  the  defen- 
dant to  prove  tliat  he  liiinsi'll'  w;is  cvcrcising 
due  care — e.g.,  a  collision  Let  ween  trains 
under  defendant  company's  control,  whereby 
a  j)assenger  is  injured,  is  jj>'i"i'i  fttcic  proof  of 
negligence,  and  it  is  upon  defendant  to  rebut 
such  presumption  if  he  can  (o), 

(3)  Again,  there  is  a  presumption  of_nogligenco 

when  the  cause  of  mischief  is  apparently  under 
the  defendant's  control.  In  SrotI  v.  Lmulun 
Lock  Co.  (7;),  a  custom-house  olliccr,  being 
lawfully  and  by  right  in  certain  docks,  was 
knocked  down  by  a  bag  of  sugar  which  fell 
from  defendant's  crane.  In  Kearney  v.  L.  B. 
(^*  S.  C.  Rfdl.  Co.  {(f),  a  brick  fell  from  defen- 
dant's bridge  on  plaintiff  walking  in  the  road 
below.  In  Byrne  v.  Boadle  (r),  a  bag  of  flour 
fell  from  defendant's  warehouse,  in  Liverpool, 

29  L.  J.  C.  P.  333  ;  llummach  v.  While  (1862),  11  C.  B.  N.  S.  588  ; 
21  L.  J.  C.  P.  129;  WuUdln  v.  L.  .j-  6".  W.  RaUicay  Co.  (1.H8U),  12 
App.  Cas.  11. 

(0)  Carpuc  V.  L.  Sf  D.  Railway  Co.  (1844),  Tj  Q.  B.  747,  7ol. 

\p)  (18G5),  34  L.  J.  Ex.  220. 

\q)  (1871),  L.  R.  G  Q.  B.  759. 

{r)  (18G3),  2  H.  &  C.  722. 
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on  plaintiff  walking  in  the  street  below.     In 
all  these  cases  res  q)sa  loquitur,  it  being  held 
that  the  mere  unexplained  fact  of  the  acci- 
dent hapi)eniug  at  all  was  evidence  of  negli- 
gence. 
The  doctrine  of  contributory  negligence. — Though 
negligence  whereby  actual  damage  is  caused  is  action- 
able, yet  if  plaiutilf  has  himself  been  guilty  of  such 
negligence  as  is  in  reality  the  proximate  or  decisive 
cause  of  the  injury  complained  of,  and  but  for  which 
such  injury  would  not  have  happened,  he  cannot  re- 
cover.    Not  every  act  of  negligence  on  plaintiff's 
part  will  prevent  him  from  recovering  ;    "  only  if 
lie  has  been  negligent  in  the  final  stage,  and  at  the 
decisive  point  of  the  event,  so  that  the  mischief,  as 
and  AvJicu  it  liii})[»ens,  is  immediately  due  to  his  own 
want  of  care,  and  not  to  the  defendant's"  (.s). 

In  Fordham  v.  L.  B.  8^'  S.  C.  Rail.  Co.  {t),  defen- 
dant's guard,  without  warning,  forcibly  closed  the 
door  of  a  railway  carriage,  thereby  injuring  plain- 
tiff's hand.  Held,  there  was  no  contributory  negli- 
gence on  plaintiff's  part.  In  RicJiardson  v.  3Irfro- 
politan  Rail.  Co.  (?<),  there  were  the  same  facts,  but 
the  guard  gave  due  warning  before  shutting  the  door. 
Held,  that  plaintiff  was  disentitled,  by  his  contribu- 

(.s)  Tollock,  5th  ed.  p.  430. 
(t)  (1868),  L.  R.  3  C.  P.  368. 
(m)  (1868),  L.  R.  3  C.  P.  374,  n. 
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tory  negligence,  from  recovering.  In  Buffcrfield  v. 
Forrester  {.r),  plaintiff,  riding  violently  home  in  the 
dusk,  came  against  a  pole  left  by  defendant  in  the 
highway,  and  was  thrown  from  his  horse  and  injured. 
Held,  defendant  was  not  liable,  owing  to  plaintiff's 
contributory  negligence. 

Another  way  of  stating  the  above  rule  is,  that 
plaintiff's  negligence  will  not  prevent  him  from  re- 
covering, if  defendant,  by  being  ordinarily  careful, 
might  have  averted  the  consequence  of  such  negli- 
gence. The  leading  case  which  may  be  said  to  have 
settled  the  doctrine  of  contributory  neghgence  in  its 
modem  form  is  2''i[ff'  v.  Warmait.  {//) ,  which  was  an 
action  against  the  pilot  of  a  Thames  steamer  for  run- 
ning down  a  barge.  Though  no  look-out  was  kept 
on  the  plaintiff's  barge,  defendant  was  held  liable  on 
the  above  ground.  The  earlier  and  well-known  case 
of  Davies  v.  Mann  (2)  is  an  illustration  of  the  same 
rule.  In  that  case  the  plaintiff  had  negligently  left 
his  donkey,  with  its  legs  tied,  in  the  pubhc  highway, 
and  defendant  drove  over  and  killed  it.  Held,  de- 
fendant was  liable  on  the  above  ground. 

Ill  Wah'Iin  v.  L.  ^  8.  IF.  Hail.  Co.  (a),  an  action 

(ar)  (180!0,  H  East,  CO;  10  R.  R.  133. 

(y)  (1857-8),  2  C.  B.  N.  S.  740. 

(z)  (1842),  10  M.  &  W.  54C. 

(a)  (1887),  12  App.  Ca.  41.  See  alwo  Davnj  v.  L.  #  S.  W.  Rail. 
Co.  (1883),  12  Q.  B.  D.  70;  and  cf.  Smilh  v.  South  EasU-rii  Rail. 
Co.,  (1896)  1  Q.  B.  178. 
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under  Lord  Campbell's  Act  was  brought  by  the  widow 
of  a  man  who  was  found  killed  on  a  level  crossing  of 
defendant  com2:)auy's  line,  there  being  no  evidence  as 
to  how  he  came  to  be  there.  The  defendant  com- 
pany was  held  not  liable;  for  even  assuming  (but 
without  deciding)  that  there  was  evidence  of  defen- 
dant company's  negligence,  there  was  no  evidence  to 
connect  such  negligence  with  the  accident. 

'Cciitrlcatory  negligence  of  children. — A  child  is  to 
be  judged  as  a  child,  and  is  not  to  be  expected  to 
exercise  the  same  amount  of  care  as  a  person  of  mature 
years.  He  must  not,  however,  get  into  mischief  to 
the  extent  of  doing  what  he  knows  to  be  wrong. 
If  he  does,  he  is  guilty  of  contributory  negligence, 
which  will  disentitle  him  from  recovering. 

In  Lynch  v.  Nurdin  (b),  defendant  negligently  left 
a  horse  and  cart  unattended  in  the  street.  Plaintiff, 
aged  seven,  climbed  on  the  cart  in  play,  and  another 
child  led  the  horse  on,  whereby  plaintiif  was  thrown 
down  and  hurt.  Held,  that  defendant  was  liable  on 
the  above  ground.  This  case  was  doubted  in  L?/go  v. 
Ncichnld  (r) ;  and  the  tendency  of  later  authorities  is 
in  the  direction  of  limiting  defendant's  responsibility 
in  such  cases. 

In  Abbott  v.  Macfie  (d),  plaintiff,  aged  seven,  got 

(b)  (1841),  1  C.  B.  29. 

(c)  (1854),  9  Ex.  302. 

{d)  (1864),  33  L.  J.  Ex.  177. 
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Tipon  the  cover  of  a  cellar  left  leaning  against  a  wall  by 
defendant.  The  cover  fell,  injuring  plaintiff.  Held, 
he  could  not  recover.  In  Mangan  v.  Atterton  (e),  de- 
fendant left  unattended  a  machine  which  anyone  could 
set  in  motion,  and  plaintiff,  aged  four,  by  the  direc- 
tion of  his  brother  aged  seven,  put  his  hands  in  the 
machine  while  his  brother  turned  the  wheel.  The 
plaintiff  was  injured,  but  it  was  held  that  defendant 
was  not  liable.  In  Singleton  v.  Eastern  Comities 
Bail.  Co.  (/),  plaintiff,  aged  three,  was  injured  by 
a  passing  train  while  sitting  on  a  railway  parapet. 
Held,  that  the  company  was  not  liable,  rather  how- 
ever on  the  ground  that  there  was  no  evidence  of 
negligence  against  the  defendant  than  that  the  plain- 
tiff was  disentitled  from  recovering  by  reason  of  con- 
tributory negligence. 

The  common  law  rule  of  contributory  negligence  is 
not  part  of  the  maritime  law  administered  in  courts 
of  Admiralty  jurisdiction,  the  loss  being  equally 
divided  in  case  of  collision  where  both  ships  are  in 
fault ;  and  this  nde  was  expressly  reserved  in  the 
Admiralty  Division  by  the  Jud.  Act,  1873,  s.  25, 
sub-s.  (0).  This  rule  of  the  Admiralty  Court  is, 
however,  to  some  extent  superseded  by  the  provisions 
of  sect.  419,  8ub-8.  (4),  of  the  Merchant  Sliipping 
Act,  1894  (.07  &  58  Vict.  c.  GO). 

Doctrine  of  identification. — According  to  Thorngood 

[e)  (18GG),  L.  R.  1  Ex.  239.  (/)  (18.VJ),  7  C.  B.  N.  S.  287. 
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V.  Bri/au  {(/),  if  A.,  travelKng  in  13. 's  carriage,  driven 
by  L.'s  Eervant,  is  injured  in  a  collision  with  C.'s 
carriage,  the  negligence  of  B.'s  servant  being  the 
proximate  cause  of  the  accident,  A.  was  considered  to 
be  so  identified  with  B.  as  to  be  disentitled  from 
suing  C.  This  is  no  longer  the  law  since  the  judg- 
ment of  the  Court  of  Appeal  in  The  Bernina  {//),  in 
^hich  case  there  was  a  collision  between  two  ships, 
both  in  fault.  The  officer  in  charge,  the  chief  engi- 
neer  otf  du^y,  and  a  passenger,  all  belonging  to  the 
same  ship,  were  drowned.  Held,  in  an  action  against 
the  owners  of  the  other  ship,  overruling  Thorogood  v. 
Bri/aii  [g) ,  that  the  representatives  of  the  officer  in 
charge,  who  was  directly  responsible  for  the  naviga- 
tion of  the  ship  at  the  time  of  the  collision,  could 
recover  nothing,  but  that  the  representatives  of  the 
chief  engineer  and  passenger  could  do  so ;  the  law 
being  that  where  damage  is  sustained  by  the  con- 
current negligence  of  tAvo  or  more  persons,  there  is  a 
right  of  action  ayain.st  all  or  any  of  tliemat  plaintiff's 
njitioii,  and  ilic  exception  of  eonhibutory  negligence 
extends  only  to  the  acts  and  defaults  of  plaintiff 
hmiself,  or  of  those  who  are  really  his  agents.  Waite 
v.  N.  E.  Jln'il.  Cti.  (f)  was  distinguished  and  approved 

iff)  (1849),  8  C.  B.  115. 

(A)  (1887),  12  P.  D.  36 ;  affirmed  by  the  House  of  Lords,  nom. 
Mills  V.  Armstrong  (1888),  13  App.  Cas.  1. 
(i)  (1859),  E.  B.  &  E.  719. 
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on  the  ground  that  persons  dealing  with  an  adult  and 
also  with  an  infant  or  imbecile  of  whom  the  adult  has 
charge,  are  entitled  to  expect  reasonable  care  on  the 
part  of  the  adult,  both  for  himself  and  for  the 
helpless  person  in  his  charge.  In  the  case  last  cited, 
the  plaintiff,  a  little  boy,  aged  five,  and  his  grand- 
mother, were  knocked  down  in  crossing  a  line ;  the 
former  was  much  injured,  the  latter  killed,  lleld, 
that  the  little  boy  was  so  identified  with  his  grand- 
mother that  her  negligence  was  his,  and,  on  this 
ground,  that  the  plaintiff  was  disentitled  from  re- 
covering by  reason  of  contributory  negligence. 


Of  certain  Wider  Duties  imposed  by  the  Policy 
OF  THE  Law  in  certain  Special  Cases. 

"  Ever^^^ne  must  so  use  his  own  as  not  to  do 
damage  to  another."  This  was  laid  down  as  law 
nearly  two  hundred  years  ago  by  Holt,  C.  J.,  in 
Tenant  v.  Gold  win  {J),  and  it  is  tlie  principle  of  .the 
leading  case  of  li //lands  v.  Flctdtcr  (/i ) . 

Sirutrretuo  nt  alicnuni  non  hedas.  "A  person  who 
for  his  own  purposes  brings  on  his  land  and  collects 
and  keeps  there  anything  likely  to  do  mischief  if  it 
escapes,  must  keep  it  in  at  his  peril,  and  if  ho  does 

0")  (1705),  2  Lord  Rayin.  1092. 
(/.)  (18G8),  L.  II.  3  II.  L.  330. 
F.  11 
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not  do  so  is  prima  facie  answerable  for  all  the  damage' 
wHch  is  tlie  natural  consequence  of  its  escape  "  (A') . 
In  BiiJiniils  V.  T'7tic/icr  {I),  the  defendants  employed  a 
compcluut  L'ugiueer  to  make  them  a  reservoir.  Cer- 
tain old  mine  shafts  were  discovered  and  filled  in 
unknown  to  the  defendants.  The  water  escaped 
through  the  shafts  and  injured  plaintiff's  mine. 
Held,  the  defendants  were  liable  without  any j(jues- 
tion  of  negligence.  Such  a  person,  is  not,  however, 
responsible  if  the  escape  is  due  to — 

(1)  Causes  beyond  his  own  control,  and  amounting 

to  act  of  God — i.e.,  such  an  accident  as  human 
foresight  could  not  be  reasonably  expected  to 
anticipate  {m).  In  Nic/iols  Y.^J^afitofiLOO> 
the  defendant  owned  artificial  lakes,  formed 
by  damming  a  natural  stream,  into  which  the 
water  was  finally  let  off  by  a  system  of  weirs. 
Owing  to  a  violent  storm,  an  overflow  occurred 
which  carried  away  four  county  bridges, 
whereby  the  action.  Held,  defendant  was 
not  liable ; 

(2)  Plaintiff 's  fault ; 

{k)  Per  cur.  in  Fletcher  v.  liylands  (186G),  L.  E.  1  Ex.  277 ; 
c;ited  -with  approval  by  Cairns,  L.  C,  in  the  House  of  Lords  (1868), 
L.  E.  3  H.  L.  at  p.  339. 

{T)  (1868),  L.  E.  3  H.  L.  330. 

{m)  Nugent  v.  Smith  (1876),  1  C.  P.  D.  441. 

(«)  (1875),  L.  E.  10  Ex.  355. 
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(3)  "Wrongful  act  of  tliird  party  (o)  ; 

(4)  Ai-tifieial  work  maintained   for  the   common 

benefit  of  plaintiff  and  defendant.  In  Car- 
stairs  V.  Taylor  (p),  the  defendant  was  the 
plaintiff's  landlord,  and  was  living  on  the 
floor  above  him.  Some  rats  gnawed  a  rain- 
water box  maintained  by  the  defendant  for 
the  benefit  both  of  himself  and  the  plaintiff, 
and  the  water  running  through  injured  plain- 
tiff's goods  below.     Held,  no  action  lay. 

(5)  An  act  authorised  by  statute  (7). 

This  of  course,  ho^^■eve^,  pre-snpposes  that  the 
damage  has  been  solely  caused  by  the  act  of  God,  or 
of  a  third  party,  &c.,  and  that  the  defendant  hasjiflt 
contributed  to  it  b}' some  (listiiicilirciii'li  nf  dut}-,  asin 
Nifro-TUfiphatr  Co.  v.  Loud.  6;  !Sf.  Katli.  Dock  Co.  (r), 
for  in  such  a  case  tlie  defendant  will  not  be  excused. 

Keeping  in  cattle. — The  owner  of  cattle  must  keep 
them  from  straying  on  the  land  of  others  at  his  peril, 
though  he  is  liable  only  for  natural  and  probable  con- 
sequences, not  ff»r  an  unexpected  event — r.g.,  damage 
caused  Ijy  tlio  kick  of  a  horse  not  known  to  be 
vicious  (.s) . 

(0)  Jiox  V.  JiM  (1879),  4  Ex.  D.  7C. 
(p)  (1871),  L.  R.  GEx.  217. 

(q)  Dixon  V.  Metropolitan  Hoard  of   Workii  (1881),    7   Q.  B.  D. 
418  ;  and  Hoe  p.  14,  supra. 
(r)  (1878),  0  Ch.  D.  r.03. 
(«)  Cox  V.  Burlidgc  (18G3),  13  C.  B.  N.  S.  430  ;  32  L.  J.  C.  V.  89. 

11(2) 
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/  .        15ut  tills  rule  has  no  application  to  damage  done 


\ 


by  cattle  straying  off  a  highway  along  which  they  are 
being  lawfully  driven.  In^sucli  a  case  tlie. owner 
is  only  lial>lo  on  proof  of  negligence.  In  TilJeft  v. 
Ward  (/),  an  ox,  whilst  Loiug  driven  through  a  town, 
ran  into  a  shop  and  there  did  damage.  Held,  the 
owner  was  not  liable. 

Liability  of  owners  of  ferocious  animals  for  injuries 
committed  by  them  : — 

1.  Always  liable  for  injuries  of  animals  naturally 
ferocious — i.  <\,  animals  by  their  very  nature 
likely  to  do  injury.  "  Though  he  have  no 
particular  notice  that  he  did  any  such  thing 
before,  yet  if  it  be  a  beast  that  isfenc  iiafura', 
as  a  lion,  a  bear,  a  wolf,  yea,  an  ape  or  a 
monkey,  if  he  get  loose  and  do  harm  to  any 
person,  the  owner  is  liable  to  an  action  for 
the  damage  "  (?/) .  Thus,  in  3Ia>/  v.  Burddt  (.^•) , 
the|  owner  of  a  monkey  was  held  liable  for  the 
animal  biting  a  lady,  and  in  Filhuni  v.  TJic 
l\'(iplr\  raldci'  (IikI  yl(/N(tr/i())i  Co.,Lijinfed(j/), 
the  plaintilf  recovered  damages  for  injuries 
inflicted  upon  him  by  an  elephant  exhibited 
by  the  defendants. 


(t)  (1882),  10  Q.  B.  D.  17. 

(m)  Hale's  Pleas  of  the  Crown,  vol.  i.,  j).  430. 

{z)  (1846),  9  Q.  B.  101. 

(y)  (1890),  25  Q.  B.  D.  258. 
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2.  Liable  for  injuries  of  animals  D^tnatiirally  fero- 
cious,— i.e.,  animals  not  by  their  nature  likely 
to  do  injury — on  proof  of  scienter,  /.  e.,  previous 
knowledge  of  tbie'ereatirre's  miscliievous  pro- 
pensities. Therefore  it  was  formerly  lield 
that  the  owner  of  sheep  or  cattle  worried  by  a 
dog  could  not  recover  damages  from  the  OA^mer 
of  the  dog  without  proof  of  seiottcr.  Now, 
however,  "  a  dog  is  no  longer  entitled  even  to 
one  worry,"  for  by  28  &  29  Vict.  c.  60,  the 
owner  of  worried  sheep  or  cattle  can  recover 
damages  without  proof  of  scienter.  The  term 
"cattle"  comprises  horses (2),  and  perhaps 
pigs(fl). 

At  common  law  a  man  was  bound  at  his  peril  to 
safely  keep  his  own  fire  so  as  not  to  do  damage  to 
another;  but  by  the  Building  Act  (14  Geo.  3,  c.  78), 
8.  86,  as  interpreted  in  Filliter  v.  Phippanl{b),  a  man 
is  not  liable  for  damage  caused  by  a  fire  which 
began  in  his  house  or  on  his  land,  provided  that  it 
originated  by  accident,  and  without  negligence. 

A  man  who  brings  fire  dangerously  near  the  pro- 
perty of  another  by  running  a  locomotive  engine 
without  express  statutory  autliority,  or  by  running 


[z)    Wright  V.  Pearson  (18G9),  L.  1\.  4  Q.  B.  582. 
(a)  Child  y.  Ilearn  (1874),  L.  R.  9  Ex.  176. 
(«)  (1847),  11  Q.  B.  347. 
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a  tractiou  engine  on  tho  highway,  does  so  at  his 
peril  (<■•) . 

As  regards  liability  attending  the  use  of  specially 
dangerous  things,  the  courts  have  been  chiefly  occu- 
pied with  cases  of  a  similar  nature  to  those  set  out 
above ;  but  other  instances  have  from  time  to  time, 
though  less  often,  engaged  their  attention.  This 
branch  of  the  law  cannot  as  yet  be  regarded  as 
settled,  but  it  is  submitted  that  rfiii°f;iBa  llillTIg  ^''^^'^P^ 
in  their  naiiuv  ppooially  dangerous,  such  as  JoadfifiL. 
firearms,  explosives,  and  poisonous  drugs,  do  so^ai 
their  peril,  and  are  liable  for  any.  damage  arising  _ 
therefrom,  wholly  irrespective  of  any  question  of 
neglitrence.  See  the  cases  of  Dixon  v.  Boll  (d), 
Fan-ant  \.' Barnes  {e),  George  v.  Skivington  {f), 
Langridgo  v.  Levy  (g),  and  the  American  case  of 
Thomas  v.  Winchester  {//),  and  on  the  whole  of  this 
somewhat  doubtful  subject  see  Pollock,  5th  ed. 
pp.  472 — 477. 

(e)  Joties  V.  Fcstiniog  Railway  Co.  (1868),  L.  R.  3  Q.  B.  733 ; 
Towell  V.  Fall  (1880),  5  Q.  B.  D.  597  ;  Sadkr  v.  South  Staffonhhire, 
%c.  Co.  (1889),  23  Q.  B.  D.  17. 

{(T)  (1816),  5  M.  &  S.  198 ;   17  R.  R.  308. 

\e)  (1862),  11  C.  B.  N.  S.  553. 

(/)  (1869),  L.  R.  5  Ex.  1. 

(y)  Supra,  p.  144. 

(Ji)  (1852),  6  N.  Y.  397. 
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CHAPTER  XI. 

OF  CEETAIN  MISCELLANEOUS  MATTERS. 

The  text-books  state  that  where  a  tort  is  also  a  felony, 
there  is  no  right  of  action  until  the  wrongdoer  has  been 
prosecuted  for  the  crime,  and  in  1885,  in  the  case  of 
Applehy  v.  Frcuildin  [a),  Wills,  J.,  in  a  Divisional 
Court,  said,  "  The  authorities  ....  leave  no  room 
for  doubt  that  no  action  can  be  maintained  for  a 
civil  injury  resulting  to  the  plaintiff  from  a  felo- 
nious act  on  the  part  of  the  defendant,  until  public 
justice  has  been  vindicated  by  a  prosecution  of  the 
criminal." 

On  the  other  hand,  in  the  case  of  T/te  Midland 
Insurance  Co.  v.  Swifh  {h),  in  tlie  com-so  of  an  elabo- 
rate judgment  reviewing  all  the  authorities  on  the 
question,  Watkin  AVilliams,  J.,  said,  "  In  the  case 
of  £x  2>(frte  Ball,  In  re  Shepherd  [c),  in  1879,  the 
doctrine  that  it  was  a  condition  precedent  to  the 
enforcing  the  civil  remedy  that  the  felon  should  liave 

(a)  17  Q.  B.  D.  at  p.  95. 

\b)  (1881),  G  Q.  B.  D.  at  p.  574- 

(c)  10  Ch.  D.  GOT. 
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"been  first  prosecuted,  if  it  ever  had  any  solid  founda- 
tion,  was  finally  exploded." 

The  attention  of  the  Court  in  Applcht/  v.  Franldin 
was  not,  however,  drawn  either  to  the  case  of  Ex  pa  tie 
Ball  or  to  that  of  The  MnUaiid  Insurance  Co.  v.  Smif//, 
and  the  law  on  this  point  cannot  therefore  be  con- 
sidered as  settled. 

It  used  to  he  said  tliat  the  trespass  was  "  merged 
in  the  felony,"  which  until  1870  was  practically  true, 
as  up  to  that  date,  on  conviction  of  felony,  the  felon's 
property  was  forfeited  to  the  Crown,  and  therefore  it 
was  useless  to  bring  an  action.  "  The  principle  upon 
which  the  rule  is  founded  seems  to  be  that ilie  interest 
of  tlie  public  requires  that  the  law  shall  b(/  vindicated 
before  the  individual  who  is  wrouged  bliull  bo  per- 
mitted to  have  recourse  to  a  civil  remedy  "  (c/). 

The  rule,  if  it  exists,  has  no  application — 

1.  To  misdemeanours. 

2.  Where  the  plaintiff  is  not  the  person  injured 

by  the  felonious  act  of  the  defendant  (e). 

3.  "Whore  the  defendant  is  some  person  other 

than  the  person  guilty  of  the  crime  (./'). 
Moreover,  it  is  not  known  how  the  rule  can  be 


{(f)  Per  Huddleston,  B.,  in  AppMnj  v.  Franldin  (1885),  17  Q.  B. 
D.  at  p.  94. 

(e)  Osborn  v.  Gilletf  (1873),  L.  R.  8  Ex.  88  ;  Aiiplehj  v.  Franklin 
(1885),  17  Q.  B.  D.  93. 

(/)    White  V.  Spettigue  (18-15),  11  L.  J.  Ex.  99. 
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enforced.  It  is  certainly  no  ground  for  the  judge  at 
the  trial  to  direct  a  non-suit  {g),  nor  is  the  Statement 
of  Claim  had  for  showing  on  the  face  of  it  that  the 
wrongful  act  is  a  felony  (//).  The  rule  cannot  ho 
raised  hy  plea,  since  then  the  party  sets  up  his  own 
criminality.  In  Welh  y.Ahmhamx  (/),  Cockbm-n,  C.  J., 
and  Blackburn,  J.,  suggest  that  if  an  action  were 
brought  against  a  person  who  was  either  being  pro- 
secuted for  felony  or  liable  to  such  prosecution,  the 
summary  jiinMliction  of  tliu  Courl  niii^lit  be  invoked 
to  stay  proceedings  which  would  involve  an  undue 
use,  probably  the  abuse,  of  the  process  of  the  Court ; 
whilst  in  Applchij  v.  FranJdin  (./)  the  Coiut  were 
apparently  of  the  same  opinion,  and,  though  the  case 
went  off  on  another  point,  it  certainly  appears  from 
the  report  that  the  Court  would,  if  necessary,  have 
been  j)repared  to  enforc(3  the  rule  by  striking  out  the 
Statement  of  Claim.  Thus  lluddleston,  13.  (/.),  said, 
"  It  seems  to  be  clear  ....  that  it  is  in  the  power 
of  the  Com-t  to  strike  out  the  claim  upon  a  summary 
application."  There  is,  however,  no  case  where  this 
power  has  in  fact  been  exercised,  and,  as  already 

{g)  WelU  V.  Abrahams  (1872).  L.  R.  7  Q.  B.  5G3,  ovm'uling- 
Welloch  V.  Comtantine  (1863),  2  H.  &  C.  14G. 

(A)  Roopc  V.  L'Avigdor  (1883),  10  Q.  B.  D.  412;  Midland  In- 
surance Co.  V.  .Sinilh  (1881),  G  Q.  B.  D.  M'A. 

(.)  (1872),  L.  R.  7  Q.  B.  563. 

U)  (1885),  17  Q.  B.  D.  93. 

(/.)  17  Q.  B.  I),  at  p.  94. 


170  LAW  OF  TORTS. 

stated,  the  attention  of  the  Court  in  Appleby  y.FranJdin 
was  not  drawn  to  the  various  authorities  on  the  ques- 
tion. In  Ex  parte  Elliott  (/),  the  rule  was  effectually 
applied  to  exclude  a  proof  in  bankruptcy;  while  in 
Ex  parte  Ball,  In.  re  Shepherd  (in),  though  it  was 
admitted  to  bo  the  expressed  opinion  of  centuries,  it 
was  severely  criticised  by  Bramwell,  L.  J.,  but  un- 
fortunately it  was  not  there  necessary  to  decide  the 
point. 

The  difficult  subject  usually  described  by  the  mis- 
leading- phrase  "Tort  founded  on  contract,"  cannot  be 
treated  satisfactorily  in  the  limited  space  of  this 
work.  The  reader  is  referred  to  Pollock,  5th  ed., 
Chap.  XIII.  (where  a  full  discussion  of  the  subject 
will  be  found),  and  it  sliould  be  observed  that  the 
'  key  to  the  subject  is,  that  the  right  of  action  is_ 
independent  of  the  contract,  and  that  the  contract  on 
the  same  subject  is  merely  accidental.  The  following 
cases  are  worthy  of  especial  note  : — 

Benton-  v.  G.  N.  li.  (n)  :  An  intending  passenger 
was  held  to  have  a  remedy  for  damage  caused  by 
acting  on  an  erroneous  announcement  in  a  time-table, 
probably  on  the  ground  of  the  time-table  amounting 
to  a  proposal  of  contract ;  certainly  on  the  ground  of 
its  being  a  false  representation. 

{1}  (1837),  3M.  &  A.  110. 
(m)  (1879),  10  Ch.  D.  G93. 
(h)   (18.5G),  5  E.  &  B.  860. 
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Audin  V.  G.  W.  R.  (o)  :  Plaintiff— a  child  just 
above  the  age  at  which  children  can  pass  free  of 
charge — was  injured  hy  an  accident  on  defendants' 
line  whilst  travelling  with  his  mother,  who  had  taken 
a  ticket  for  herself  only.  Held,  the  company  was 
liable,  either  as  having  euntraeted  to  carry  the  mother 
and  her  child,  or,  independently  <  f  (  nntract,  because 
the  child  was  accepted  as  a  passenger,  and  this  cast  a 
duty  on  the  company  to  carry  him  safely. 

Manhall  v.  Torh,  Neiccastlc,  ami  Bernick  Bail. 
Co.  (p)  :  Plaintiff  successfully  sued  defendant  com- 
pany for  the  loss  of  Ins  luo;gage  by  the  company's 
negligence,  though  the  ticket  was  j^aid^Oi'.  .by— Ms 
master^  on  the  ground  that  the  company  had  accepted 
the  servant  and  his  lugga_ge  to  be  carried,  and  were 
answerable  under  the  general  duty  thus  arising ;  a 
duty  which  would  still  exist  if  the  passenger  and  his 
luggage  had  been  lawfully  in  the  train  without  any 
contract  at  all. 

Fou//,es  V.  Mcfrop.  iJi-^tnct  Hail.  Co.  {q)  :  Plaintiff, 
a  passenger,  was  hurt  on  alighting  at  a  station,  owing 
to  the  caiTiages  being  unsuited  to  the  platform.  The 
station  and  platform  belonged  to  the  South- Western 
llailway  Company,  by  whose  clerk  the  phiintiff's 
ticket  was  issued ;  the  train  belonged  to  defendant 

(o)  (1867),  L.  11.  2  Q.  B.  442. 
(/;)  (1851),  11  C.  B.  G;J5. 
Iq)  (1880),  5  C.  P.  D.  157. 
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company,  who  had  running  powers  over  the  South- 
Western  line.  Held,  defendant  company  was  liable, 
even  if  plaintiff's  contract  were  with  the  South- 
Western  llailway  Company,  solely  on  the  ground 
that  defendant  company  actually  rooeivcd  jilaintiff 
as  a  passenger,  and  thereby  undertook  the  duty  of 
not  exposing  him  to  unreasonable  peril  in  any  matter 
incident  t<i  the  journey. 

Alton  V.  Midland  Rail.  Co.  (>•)  :  Plaintiff  sued  defen- 
dant company  for  loss  of  services  of  his  servant,  who 
was  injured  by  defendant  company's  negligence  whilst 
travelling  on  their  line,  tlie  servant  having  paid  for 
his  ticket.  It  was  held  that  no  action  lay,  on  the 
ground  that  the  injury  was  caused  by  a  breach  of 
duty  arising  wholly  out  of  the  company's  contract 
with  the  servant.  Although  this  case  has  not  been 
overruled,  "  it  has,"  as  Lindley,  L.J.,  recently  pointed 
out  in  the  Court  of  Appeal  (.s),  "been  criticised  and 
commented  upon  somewhat  adversely  "  ;  and  it  is 
submitted  that  it  is  bad  law,  as  being  inconsistent 
with  the  principles  laid  down  in  Jlart^/zall  v.  Y.  iV. 
Sf  B.  Hail.  Co.,  and  Foalkcs  v.  M.  1).  Hail.  Co.  (/), 

which  proceed  on  the  existence  of  a  duty,  not  only 

^-^■-  -  ^^  " 

(r)  (1865),  19  C.  B.  N.  S.  213. 

(«)  In  Taylor  v.  Manchenter,  Sheffield,  ^-  Lincolnshire  By.  Co.y 
(1895)  1  Q.  B.  at  p.  139. 

{()  Supra,  p.  171.  See  also  Kelly  v.  Metropolitan  liy.  Co.,  (1895) 
1  Q.  B.  911 ;  Mcux  v.  G.  E.  Ry.  Co.,  (1895)  2  Q.  B.  387. 
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in  form,  Lut  in  substance,  independent  of  con-. 
tract.  "  The  test  question,  whether  the  reception  of 
the  plaintiff's  servant  as  a  passenger  would  not  have 
created  a  dut}"  to  carry  him  safely  if  there  had  not 
been  any  contract  witli  him,  is  not  directly  or,  it  is 
submitted,  adequately  dealt  with.  ...  A  directly 
contrary  decision  has  been  given  in  the  State  of  Mas- 
sachusetts" (?/). 


As  a  general  rule  of  the  common  law  the  death 
either  of  the  tort-feasor  or  of  the  party  injured  puts  an 
end  to  the  right  of  action  for  a  tort. — This  rule  has 
been  so  far  extended  as  to  bar  a  master's  right  to  sue 
for  injuries  to  his  servant  wliich  have  resulted  in  the 
latter's  death  (x).  It  is  Tisually  expressed  in  the  1/ 
maxim,  Arlin  j,, rsm/a/i.-i  )ii(irifnr  ciim  jur.^oiia,  a  maxim  \\\ 
which  is  apt  to  niisload,  for  it  iijipcn-  in  iiielude  con-  \\\ 
tracts^ wliicli,  witli  tlie  exception  yi  tiiumises  of  mar-|i| 
riage(y),  it  doi  s  not,  and  never  did.  Executors  have 1 1 
always  been  on  the  one  hand  able  to  sue,  and  on  the 

(m)  Pollock,  5th  ed.  p.  513  ;  and  see  the  American  case  of  Ames 
V.  Unifm  Itij.  Co.  (1875),  117  MaHs.  541,  which  expressly  follows 
Marxha/l^s  case. 

[x)  Onborn  v.  Gillett  (1873),  L.  R.  8  Exch.  88. 

(y)  Executors  cannot  sue  for  breach  of  proniise  of  inarriago 
without  proof  of  special  damage  to  their  testator's  personal  estate  : 
Chamberlain  \.  iniliamnon  (18M),  2  M.  &  S.  408;  15  II.  R.  295. 
Nor  does  the  action  lie  against  executors  without  special  damage  : 
FiuUnj  V,  Chirney  (1888),  20  Q.  B.  D.  4'J4. 
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other  liable  to  bo  sued,  ou  contracts  entered  into  by 
theii-  testator.    The  rule  is  now  subject  to  the  follow- 
ing exceptions  : — 
I.  In  relation  to  the  death  of  the  injured  person. 

(1)  By  statutes  temp.  Edw.  3  (4  Edw.  3,  c.  7; 

25  Edw.  3,  c.  5),  where  an  injury  has  been 
committed  to  the  goods  and  chattels  of  a  per- 
son who  afterwards  dies,  the  right  of  action 
survives  to  his  executors  and  administrators. 

(2)  By  Stat.  3  &  4  Will.  4,  c.  42,  s.  2,  where  there 

has  been  an  injury  to  the^real  ej^ate^f  an^ 
,  person,  and  such  person  dies^  the  right  of 

action  survives  to  his  executors  or  admini- 
strators, provided  (i)  the  injury  was  com- 
mitted within  six  months  of  owner's  death; 
(Did  (ii)  the  action  is  brought  within  one 
3'ear  after  death. 

(3)  By  the  Fatal  Accidents  Act,  1846.9  &  10  Vict. 
c.  93  (commonly  known  as  Lord  Campbell's 
Act),  s.  1,  "where  a  person's  death  is  caused 
by  the  wrongful  act,  neglect,  or  default  of 
another,  and  the  injured  person,  if  he  had 
lived,  could  have  maintained  an  action,  and 
recovered  damages  in  respect  thereof,  the 
person  who  would  have  been  liable  in  such 

I  case  shall  be  liable  to  an  action  for  damages, 

notwithstanding  the  death  of  the  injured 
person,  and  although  the  death  shall  have 


OF  CERTAIN  MISf'ELLANEOUS  MATTERS.  175 

been  caused  under  sueli  circumstances  as 
amount  in  law  to  a  felony." 

By  sect.  2,  such  action  shall  be  for  the  benefit  of 
the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or 
administrator  of  the  person  deceased. 

By  27  &  28  Vict.  c.  95,  where  there  is  no  executor 
or  administrator,  or  if  no  action  is  brought  within 
six  months  by  him,  the  action  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  personal  representative  would  have  sued. 

Lord  CampbelTs  Act  is  a  very  strange  one  ;  it  did 
not  reverse  the  common  law  maxim,  as  it  surely  ought 
to  have  done,  but  only  allows  i]\<'  roproscniMlivc  lo 
sue  if  ^:'  '"  "^'  ^"^^''  "i^lr'n  a  very  limlt^'J  and  clcuily- 
deHip   .  ■  |.i_,    i   -^   ;liusband,  wife,  parent,  and 

cE3d) .  "  Parent "  includes  grandfather,  grandmother, 
stepfather,  stepmother;  and  "child"  includes  grand- 
child and  stepchild,  a  child  en  ventre  sa  merc{z),  but 
not  an  illegitimate  child  (a). 

The  jury  must  apportion  the  damages  awarded 
ainoiigst  the  persons  for  whoso  benefit  the  action  is 
brought.  By  sect.  4,  the  action  must  bo  brought 
within  one  year  after  death,  and  only  one  action  can 
be  brought  for  the  same  cause  of  complaint. 

(a)   The  George  and  Richard  (1871),  L.  R.  .1  Ad.  &  Ere.  4GC. 
(a)  Dickinson  v.  iV.  E.  Ibj.  Co.  {I8G3),  2  H.  &  C.  735. 
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The  parties  for  wlioso  benefit  the  action  is  brought 
are  to  be  eonipeusiited  only  for  the  pecuniary  loss 
they  suffer  t]ir(ui!j,-li  Ihe  death  of  tlie  deceased.  Thus, 
no  action  lies  for  merely  nominal  damages  (b)  ;  nor 
can  the  jury  lawfully  increase  the  damages  by  adding 
a  solatium  for  tlie  mental  sufferings  incurred  by  the 
death  (c)  ;  nor  can  funeral  expenses  be  recovered  {d)  ; 
but  a  legal  right  to  receive  benefit  from  the  deceased 
need  not  be  shown  {e).  In  the  words  of  Pollock, 
C.  B.,   in   Franklin,    v.    8.    E.  Rail  Co.{f),  "the 

fl    damages     .     .     .     should  be  calculated  in  reference 
to  a  reasonable  expectation  of  pecuniary  beiig,fit,  as 

1    of  right  or  otKerwise,  from  the  continuance  of  the 

life."  "'  ~      ' 

There  is  no  action  if  the  deceased  has  accepted 
satisfaction  for  his  injuries  before  his  death,  nor  if 
the  loss  arises  not  from  the  relationship,  but  through 
some  contract,  with  the  deceased. 

(4)  By  the  Employers'  Liability  Act,  J^  (43  &  44 
Vict.  c.  42),  s.  1,  where  a  workman  whilst 
engaged  in  his  employer's  service  sustains 
personal  injury  from  certain  causes  specified 
in  the  Act  (see  pp.  33 — 39,  supra,  and  "the 

(b)  Duckworth  v.  Johnson  (1859),  29  L.  J.  Ex.  25. 
{c)  Blake  V.  Mid.  Eij.  Co.  (1852),  18  Q.  B.  93. 
{(l)  Ballon  V.  .S'.  E.  Ey.  Co.  (1858),  4  C.  B.  N.  S.  296. 
{e)  Franldin  v.  .S'.  E.  Ry.  Co.  (1858),  3  H.  &  N.  211. 
(/)  (1858),  3  H.  &  N.'atp.  214. 
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injury  results  in  death,  the  legal  personal 
representatives  of  the  "workman,  and  any 
persons  entitled  in  case  of  death,  shall  have 
the  same  right  of  compensation  and  reme- 
dies against  the  employer  as  if  the  workman 
had  not  been  a  workman  of  nor  in  the 
service  of  the  employer,  nor  engaged  in  his 
work"(^). 

(5)  By  the  Workmen's  Compensation  Act,  1891. 
(60  &  61  Vict.  c.  37),  s.  7  (2)  (see  pp.  39— 
41,  supra),  "  any  reference  to  a  workman 
who  has  been  injured  shall,  where  the 
workman  is  dead,  include  a  reference  to 
his  legal  personal  representative  or  to  his 
dependants  or  other  person  to  whom  com- 
pensation is  payable.  'Dependants'  means 
in  England  such  members  of  the  work- 
man's family  specified  in  the  Fatal  Acci- 
dents Act,  1846  (see  pp.  174 — 176,  supra)^ 
as  were  wholly  or  in  part  dependent  upon 
the  earnings  of  the  workman  at  the  time 
of  his  death." 

II.  In  relation  to  the  death  of  the  tort-feasor. 

(1)  Independently  of  statute,  where  property,  or 
the  proceeds  of  pro]:)orty,  belonging  to  another 
have  been  appropriated  by  the  deceased  wrong- 


ij)  43  &  44  Vict.  c.  42,  8.  1. 

12 
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/  doer,  and  added  to  liis  own  estate  or  moneys,  an 
I  !  action  lies  against  the  executor  of  the  wrong- 
doer ;  but  this  rule  is  limited  to  the  recovery 
ol  specific  acg^uisitions,  or  their  value,  and  can 
only  be  maintained  if  there  is  some  beneficial 
property  or  value  capable  of  being  measured, 
followed,  and  recovered.  Thus,  an  action  will 
lie  in  respect  of  ore  dug  or  timber  cut  by  the 
deceased  wrongdoer,  but  not  for  an  assault,  or 
for  ploughing  up  meadows  (//). 
(2)  By  3  &  4  Will.  4,  c.  42,  s.  2,  an  action  may  be 
brought  against  the  executors  and  administra- 
tors of  the  deceased  wrongdoer  for  wrongs 
done  by  the  deceased  to  real  or  personal 
property,  provided — 

(1)  The  injury  was  committed  within  six 
calendar  months  of  the  wrongdoer's 
death ;  and 

(2)  The  action  is  brought  within  six  months 
of  the  appointment  of  executors  and 
administrators. 


(/i)  l^ishop  of  Winchester  v.  Kniffht  (1717),  1  P.  W.  406  ;  Phillips 
V.  Homfray  (1883),  24  Ch.  D.  439 ;  Feek  v.  Gurney  (1873),  L.  R. 
6  H.  of  L.  377. 


(  1-9  ) 


CHAPTER  XII. 

OF  REMEDIES  AND  MEASURE  OF  DAMAGES 
RECOVERABLE. 
A.  Judicial. 

I.  An  action  for  damages,  which  are : — 

1.  Nominal. — A  sum  of  no  substantial  amount 
— e.g.,  \d.  or  hi. — awarded  with  the  object  of 
not  granting  any  real  compensation.  In  some 
cases  plaintiff  must  prove  actual  damage,  or 
he  will  fail — e.g.,  in  an  action  for  infringe- 
ment of  right  to  support  of  land  (a),  negli- 
gence {h),  nuisance  (c),  deceit  {d),  and  in  certain 
cases  of  slander  (r) . 

2.  Ordinary. — A  sum  awarded  as  a  fair  measure 
of  compensation  {not  restitution)  to  plaintiff. 

3.  Exemplary. — Expressing  indignation  at  de- 
fendant's wrong,  not  mere  compensation  to 
plaintiff — e.g.,  in  an  action  for  seduction  (/), 
or  trespass  accom])anied  by  insult  {(j) . 

(«)  Sttprn,  p.  59.  {e)  Supra,  pp.  85,  96. 

\b)  Supra,  p.  130.  (/)  Supra,  pp.  82,  83. 

(e)  Supra,  p.  03.  (y)  Merest  v.  Harvci/  (1814), 

\d)  Supra,  p.  138.  S.Taimti  441 ;   15  K.  R.  548. 
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Measure  of  damages  recoverable. — A  A\Tongdoer  is 
liable  for  tlie  natural  and  probable  consequences  of 
his  act  (A) .  lie  is  furtlier  liable  for  any  special  con- 
sequences wbicb  may  ensue  if  be  has  at  the  time  of 
his  wrongdoing  notice  of  the  special  circumstances, 
by  reason  whereof  those  consequences  will  naturally 
and  probably  ensue  as  a  result  of  his  wrongdoing  (/), 
for  "  the  rule  with  regard  to  remoteness  of  damage  is 
precisely  tlie  same  wlietlier  the  damages  are  claimed 
[in  actions  of  contract  or  of  tort"  (/.■). 

Damages  resulting  from  one  and  the  same  cause  of 
action  must  be  assessed  and  recovered  once  for  all ; 
contra,  where  the  same  facts  give  rise  to  two  distinct 
causes  of  action.  In  Brunadeii  v.  Ilumphrcij  (/), 
plaintiii,  whilst  driving  in  his  cab,  was  injured  by 
defendant's  negligence.  Having  recovered  damages 
in  an  action  for  the  injury  to  the  cab,  he  then 
brought  a  second  action  for  personal  injuries.  Held, 
he  was  entitled  to  do  so,  there  being  two  distinct 
causes  of  action. 

II.  An  application  for  an  injunction,  which  is  only 
granted  where  damages  would  not  be  an  adequate 
remedy.    An  interim  injunction  is  only  granted  when 

(A)  lladley  v.  Baxcndale  (1854),  23  L.  J.  Ex.  179. 

(i)  Ibid. ;  Hydraulic  Engineering  Co.  v.  McUaffie  (1878),  4  Q.  B. 
D.  670. 

(/.)  Per  Lord  Eshcr,  M.  E,.,  in  The  Notting  Hill  (1884),  9  P.  D. 
at  p.  113. 

(J)  (1884),  14Q.  B.  D.  141. 
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delay  •would  prevent  or  render  extremely  difficult  the 
subsequent  administration  of  complete  justice. 

B.  Extra-judicial — roughly  comprised  under  self- 
help  : — 

1.  Abatement  of  nuisance  (;;i) . 

2.  Expulsion  of  trespasser  (n). 

3.  Peaceable  re-entry  on  land  of  which  posses- 

sion has  been  wrongfully  taken  (o). 

4.  llecaption  (p). 

5.  Distress  damage  feasant;  i.e.,  the  taking  by 

an  occupier  of  land  of  chattels  found  en- 
cumbering or  causing  damage  to  his  land. 
Under  such  circumstances  the  occupier  is 
entitled  to  detain  the  chattels  until  he  is 
tendered  or  paid  a  fair  compensation  for  the 
injury  (ry). 
No  more  force  is  to  be  used  and  no  more  damage 
done  than  is  absolutely  necessary. 

What  is  the  remedy  of  a  private  individual  com- 
plaining of  the  infringement  of  a  special  statutory 
duty  ?  Where  the  statute  creating  the  duty  indicates 
a  remedy  of  a  private  nature — i.e.,  a  remedy  compen- 
sating the  iujui-ed  party  {e.(/.,  an  action  for  penalties 
for  the  use  and  benefit  of  such  person) — then  such 

(m)  Supra,  p.  Gt. 
(«)  Supra,  p.  4  2. 
(o)  Supra,  p.  4G. 
(/»)  Supra,  p.  75. 
{fj)  Addison  on  Torts,  7th  ed.,  p.  ',yjO. 
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remedy  will  generally  be  the  only  remedy.  Where 
no  such  remedy  of  a  private  nature  is  provided,  the 
injured  party  has  not  necessarily  a  private  right  of 
action.  Whether  ho  has  or  not  depends  on  the  scope 
and  language  of  the  statute  taken  as  a  whole  (r). 
Moreover,  there  can  be  no  right  of  action  unless  the 
object  oT  the"  "sta"tute""'is  "to  prevent  injury  of  the 
nature  complained  of.  In  Gorrin  v.  Scott  (.s),  plain- 
tiff's sheep  were  washed  overboard  during  a  voyage 
from  a  foreign  port  to  England,  owing  to  defendant 
omitting  to  take  the  precautions  required  by  the  Con- 
tagious Diseases  (Animals)  Act,  1869.  Held,  defen- 
dant was  not  liable,  tbf^  objf^cj;,  ^^^q  statute  being 
to  prev(Mit  fliG  spread  of  contagious  disease,  not  to 
protect  auiuuils  against  the  perils  of  the  sea. 

In  order  to  maintain  an  action  here  in  respect  of  a 
tort  committed  outside  the  jurisdiction,  the  act  com- 
plained of  must  be — 

1.  "Wrongful  by  English  law. — Thus,  in  The  Hal- 
Icij  (f),  there  was  a  collision  in  Belgian  waters. 
By  Belgian  law,  but  not  by  English  law,  the 
owners  of  the  ship  were  liable,  as  the  collision 
was  caused  by  the  negligence  of  a  pilot  com- 
pulsorily  on  board.  Therefore  they  were  held 
not  liable  here. 

(r)  Atkinson  v.  Neivcasile  Watenvorhs  Co.  (1877),  2  Ex.  Div.  441. 

(«)  (1874),  L.  R.  9  Ex.  125. 

(<)  (I8G8),  L.  R.  2  P.  C.  193,  204. 
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2.  Wrongful  by  the  law  of  the  country  where  conir 

Tmtte6.{ti). 

3.  Not  ofji  purely  local  nature — e.r/.,  trespass  to 

land  (.r). 

Joint  tort-feasors  may  be  sued  jointly  or  severally; 
in   other  words,  where  two  or  more  persons  have 
participated  in   a  wrongful   act,  each  wrongdoer  is 
liable  for  all  the  damage.     Thus,  in  Hume  v.  Old- 
acre  (?/),  the  huntsman  was  held  personally  liable  for 
all  the  damage  caused  by  the  hunt.      Tlie  injured^ 
party  may  sue  any  one  or  more  of  the  ^\Tongdoer§^ 
or  all  of  tliom ;  but  judgment  against  one  or  more  is^ 
a  bar  to  any  further  action. 

On  the  same  principle  a  release  granted  to  one  or 
more  of  the  WTongdoers  operates  as  a  discharge  of 
the  others,  *'  the  reason  being  that  the  cause  of  action 
which  is  one  and  indivisible  having  been  released,  all 
persons  otherwise  liable  thereto  are  consequently 
released"  {z).  But  a  covenant  not  to  sue  one  of 
two  joint  tort-feasors  does  not  operate  as  a  release 
of  tln'  "til' r  Fi'iin  liability,  "  the  reason  being  that 
the  joint  action  is  still  alive"  (::). 

(m)  BImVs  case  (1G73-4),  3  Swanst.  603  ;  The  M.  Moxham  (1876), 
1  P.  D.  107  ;  Machado  v.  Fontes,  (1897)  2  Q.  B.  231. 

{x)  British  South  Africa  Co.  v.  Companhia  de  Mozambique,  (1893) 
App.  Cas.  602. 

(y)  (1816),  1  Stark.  352  ;  18  R.  R.  779. 

(s)  Per  A.  L.  Smith,  L.  J.,  in  JMtck  v.  Maycu,  (1892)  (C.  A.)  2 
Q,  B.  at  p.  513. 
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There  is  no  contribution  between  wrongdoers — i.e., 
if  one  of  several  has  been  sued,  and  damage  recovered 
from  him,  he  cannot  claim  contribution  from  the 
others  (^),  provided  that  the  wrong  is  so  obviously 
unlawful  that  no  reasonable  man  in  committing  it 
could  suppose  that  he  was  doing  a  lawful  act  {h) . 

(a)  Slerry weather  v.  Nixan  (1799),  8  T.  E.  186 ;  16  R.  R.  810. 

(b)  Adamson  v.  Jarvis  (1827),  4  Bing.  66 ;  cf.  Itamskill  v. 
Edicards  (1885),  20  Ch.  D.  100. 
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CHAPTEE  XIII. 


OF   LIMITATION    OF   ACTIONS. 

The  law  on  the  subject  of  the  limitation  of  actions 
of  tort  is  contained  in  the  statutes  21  Jac.  1,  c.  16, 
4  &  5  Anne,  c.  3,  and  19  &  20  Vict.  c.  97,  and  has 
been  summarised  as  follows  {a)  : — 

Trespass  to  land  and  goods,  conversion,  and  all 
other  common   law  wrongs,  except  slander  by 
words   actionable   per   se,    and    injuries   to   the 
person. — Six  years. 
Injuries  to  the  person. — Fimr  years. 
Slander  by  words  actionable  ^jcr  sc. — Two  years. 

The  statutes  begin  to  run  against  infants  and 
lunatics  on  disability  ceasing  (b) ;  and  if  the  defendant 
is  beyond  the  seas  when  the  right  of  action  arises,  the 
time  runs  against  the  plaintiff  only  from  his  return. 
Any  action  brouglit  against  a  constable  for  any- 
thing done  in  the  execution  of  his  office  (r),  or  against 

(«)  Pollock,  5th  cd.  pp.  201,  202. 

(6)  Fonncrly  this  was  al.so  true  in  regard  to  married  ■women. 
Since  the  Married  Women's  Property  Act,  1882,  however,  a 
married  woman  is  no  longer  under  disability,  hut  can  sue  as  if 
fihe  were  a  feme  sole.  See  p.  0,  si/jjra,  and  Louc  v.  Fox  (1885),  15 
Q.  B.  D.  CG7. 

(c)  24  Ck-o.  2,  c.  44,  8.  8. 
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any  person  for  an  act  done  in  pursuance  or  execution 
or  intended  execution  of  a  statutory  or  public  duty 
or  authority  (d),  must  be  brouglit  witbin  six  months 
fi'om  the  date  of  the  act  complained  of. 

Where  a  wrongdoer  fraudulently  conceals  bis 
wrongful  act,  the  statute  does  not  begin  to  run  in 
bis  favour  until  the  person  wronged  discovers  the 
wrongdoing,  or  might  by  reasonable  diligence  dis- 
cover it(f). 

It  is  important  to  notice  the  distinction  between 
wrongs  which  are  actionable  per  se,  and  those  which 
are  only  actionable  where  the  plaintiff  can  prove  that 
he  has  suffered  actual  damage  (,/').  In  the  former 
case,  the  statutes  begin  to  run  from  the  time  when 
the  wrongful _act  is  committed;  in  tiie  Tatter,  as  for 
example,  where  tlio  rig]  it  to  support  of  land  has  been 
infringed,  the  statutes  begin  to  run  not  from  time 
of  commencement  of  wrongdoing,  but  from  time  of 
[plaintiff's  first  sustaining  actual  injury ;  consequently, 
Dlaintiif  is  not  necessarily  barred  by  the  Statute  of 
jimitations  from  maintaining  an  action  seven  or 
eight  years  after  defendant's  beginning  to  do  what 
ultimately  resulted  in  injury  to  the  plaintiff  (g). 

(d)  Public  Authorities  Protection  Act,  1893,  56  &  57  Vict.  c.  61, 
8.  1,  8ub-8.  (a). 

(e)  Gibhs  V.  Guild  (1882),  9  Q.  B.  D.  59  ;  Thome  v.  Heard,  (1895) 
App.  Cas.  495 ;  and  supra,  pp.  45,  46. 

(/)  See  supra,  p.  179. 

(g)  Backhouse  v.  Jionomi  (1861),  9  H.  L.  C.  503. 
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In  Darky  Main  ColUcri/  Co.  v.  Mitchell  {h),  the 
defendant,  owner  of  a  coal  mine,  worked  it  in  18G8, 
thereby  letting  down  plaintiff's  cottages,  which  de- 
fendant repaired.  In  1882,  owing  to  the  same 
working  in  18G8,  a  further  subsidence  took  place 
and  further  damage.  Defendant  pleaded  that  the 
damage  took  place  more  than  six  years  after  the 
working  of  mines  had  ceased.  Held,  by  the  House 
of  Lords,  that  each  subsidence  gr.ve  a  fresli  cause  of 
action  when  msmg,  and  tliat  therefore  the  action 
lay. 

(A)  (1886),  80  L.  T.  264. 
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Abatement  of  nuisance,  64,  181. 

Abeoad,  torts  committed,  182. 

Accident, 

inevitable,  17,  18,  162. 
caused  by  latent  defect,  153. 

Act, 

of  God,  17,  18,  162.     See  Accident — inevitable. 
of  necessity,  as  ground  of  excuse,  9,  20, 

as  defence  to  action  for  trespass,  44. 
of  state,  as  ground  of  excuse,  8,  9,  10. 

none,  as  between  sovereign  and  subject,  10. 

Action, 

to  recover  land,  45. 

of  trespass  on  the  case,  76. 

of  trover,  ibid. 

of  detinue,  ihid. 

of  replevin,  77. 

limitation  of  right  of,  185. 

ACTOE, 

definition  of,  8. 
privilege  of,  ibid. 

AmaEALTT  CouETS,  rule  of,  in  cases  of  collision,  159. 

ADVEETisracENTS,  no  copyright  in,  79. 

Agent,  effect  of  misrepresentations  by,  146 — 149. 

AlB, 

no  specific  right  to  access  of,  over  neighbour's  land,  67. 
stoppage  of,  when  injurious  to  health,  action  will  lie,  ibid. 

Alien  Enemy,  no  right  to  sue,  4. 
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Ambassa-dohs,  Foreign, 

cau  sue  iu  lOnglish  Court,  7. 

exempt  from  civil  proceedings,  unless  privilege  waived, 
ibid. 

Analysis  of  anotlicr  work,  no  copyright  in,  79. 

Ancient  Lights,  67 — 69. 

Animal, 

liability  of  owner  for  injury  by, 
when  naturally  ferocious,  164. 
when  not  naturally  ferocious,  165. 

Apology,  as  defence  to  action  for  libel  in  newspaper  or  other 
periodical  publication,  98,  125. 

Aebiteatob, 

not  liable  for  error  of  judgment,  11,  12. 
liable  for  fraud,  ibid. 

Aeeest, 

who  may,  and  when,  133,  134. 
by  constable,  133. 
by  private  person,  133,  134. 
by  person  iu  authority,  134. 
malicious,  137. 

Aetiticial  Wateecoueses,  rights  of  riparian  proprietors  as  to, 
55—57. 

AsSAtTLT, 

definition  of,  130. 

liability  for,  in  cases  of  forcible  entry,  46. 

Assault  and  Batteey, 
when  justifiable,  131. 

defence  to  action  for,  under  24  &  25  Vict.  c.  100,  ss.  42 — 
45. .132. 

Authority  of  Law,  as  defence  to  action  for  trespass,  44. 


Bailee, 

when  able  to  sue  for  trespass  to  or  conversion  of  goods, 

76. 
when  liable  for  conversion,  72. 

Bailoe,  when  able  to  sue  for  trespass  to  or  conversion  of 
goods,  76. 

Baebbd  Wiee,  when  a  nuisance,  50. 

Baeeistee,  absolute  privilege  for  defamatory  statements  by,  109. 
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Batteey,  definition  of,  130. 

Bill  of  Exchange,  title  to,  can  be  acquired  from  person  -vsho 
has  no  title,  73. 

BUILDINOS, 

right  of  support  to  land  -weighted  by,  ho-w  acquired,  60. 
right  to  support  of,  from  adjoining  buildings,  60,  61. 

Campbell's  (Loed)  Libel  Act  (6  &  7  Vict.  c.  96),  s.  2..  125. 

Campbell's  (Lord)  Act  (9  &  10  Vict.  c.  93),  28,  37,  158,  174— 
176. 
who  can  sue  under,  174 — 176. 
damages  recoverable  under,  175,  176. 
time  within  which  action  must  be  brought,  175. 

Caeeiages,  collision  between,  152,  160. 

Caeeiee  of  passengers,  duty  of,  153. 

Cattle, 

damage  feasant,  distress  on,  181. 

must  be  kept  from  straying,  or  owner  liable  for  probable 

consequences,  163. 
owner  not  liable  for  their  straying  while  being  driven 

along  highway,  164. 
injuries  to,  by  dog,  165. 

Cattse,  proximate,  in  cases  of  contributory  negligence,  156,  157. 

Chaeacter  of  servant,  information  as  to,  when  privileged,  115, 
116. 

Cinu),  contributory  negligence  of,  158,  159,  161. 

Clttb  Committee,  acts  of,  when  privileged,  13,  14. 

College,  acts  of,  when  privileged,  13. 

Collision, 

between  ships.  Admiralty  rule  in  cases  of,  159. 
between  carriages,  152,  160. 

Command  of  another,  no  excuse  for  imlawful  act,  10,  21,  22, 

Comment, 

fair,  100 — 105.     See  Fair  Comment. 

not  allowed  till  termination  of  judicial  proceedings,  123. 

Comtany,  liability  of,  for  torts,  7,  21—25,  27,  28. 
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CoMPAiry  Pbomotee,  liability  of,  145,  IIG. 

CoNCEAXED  Featjd,    effoct  of,   with  regard   to   limitation   of 
actions,  45,  46,  186. 

Consent  to  tlie  infliction  of  bodily  harm,  19. 

Consequences,  natural  and  probable,  liability  for,  in  cases 
of  negligence,  150,  151. 

Constable, 

action  must  be  brouijlit  against,  within  six  months  of  act 

complained  of,  12,  13,  185,  186. 
powers  of,  to  arrest,  133. 
privileges  of,  12,  13. 

Constrttctite, 

entry,  what  is,  42. 
possession,  what  is,  43. 

CoNTBACT,  breach  of,  how  distinguished  from  tort,  2. 

CONTEACTOE, 

liability  of  employer  for  torts  of,  27 — 30. 
how  distinguished  from  servant,  27. 

CoNTEiBTJTiON,  none  between  wrongdoers,  184. 

CONTEIBTITOEY  NeOLIGENOE, 

what  is,  156. 

Admiralty  rule  in  cases  of,  159. 
of  children,  158. 

plaintiff  only  prevented  from  recovering  if  negligent  at 
the  final  stage,  156,  157. 

Conveesion, 

definition  of,  69. 

dominion  must  be  real  and  effectual,  to  render  liable  for, 

71,  72. 
distinguished  from  trespass,  69,  70. 
refusal  to  deliver  on  demand,  evidence  of,  71. 
remedies  for,  76,  77. 
what  renders  a  person  liable  for,  71. 
when  bailee  liable  for,  72. 
when  bailor  can  sue  for,  76. 
who  is  entitled  to  sue  for,  ibid. 

Convict,  cannot  generally  sue,  4. 

Conviction  of  thief,  effect  on  ownership  of  stolen  property,  74. 
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COPYEIQHT, 

definition  of,  78. 

effect  of  non-registration  of,  ibid. 

how  assignable,  ibid. 

none  in 

advertisements,  79. 

analysis  of  another  "work,  ibid. 

immoral  or  libellous  work,  ibid. 
time  for  which  it  continues,  78. 

COEPOEATION, 

liability  of,  for  torts,  7,  21—25,  27,  28. 

when  action  for  libel  or  slander  maintainable  by,  98. 

CoTTUSEL,  absolute  privilege  for  defamatory  statements  by,  109. 

County  Councilloe,  privilege  of,  for  libel  or  slander,  111. 

CouESE  of  employment,  what  is,  22 — 26. 

CoUET-MiETiAL,  privilege  of  members  of,  11,  112. 

Chimb, 

how  distinguished  from  tort,  1. 

whether  prosecution  fur,  necessary  before  action  for  tort, 
167—170. 

Ceown,  tort  by  representative  of,  9,  10. 

Damage, 

not  necessary  in  action  for  trespass,  42. 
special,  what  is,  in  action  for  slander,  85. 

Damages, 

nominal,  179. 

ordinary,  ibid. 

exemplary  or  vindictive,  83,  179. 

amoimt  and  apportionment  of,    under   Lord   Campbell's 

Act,  175,  170. 
amount  of,  recoverable  under  Employers'   Liability  Act, 

18M0..37,   and   under  Workmen's   Compeusatiou    Act, 

1K97..10. 
incidentally  arising  from  act  authorized  by  statute,  II  — 17. 
when  arisiu>f  from  distinct  causes  of  action  can  be  sc'i)a- 

ratcly  rcrrovfred,  180. 
measure  of,  179,  ISO. 

Damxum  sine  injubia,  3. 

Danoebous  Tuinos,  liability  for  damage  caused  by,  IGl  — IGG. 

F.  13 
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Death, 

of  injured  party,  effect  on  action  for  tort,  173 — 177. 
of  tort-feasor,  effect  on  action  for  tort,  177,  178. 

Deceit.     See  False  Jieprcscntation  ;  Fraud. 
which  does  not  deceive  is  not  fraud,  144. 

Defamation.     See  Libel ;  Slander. 

Defect, 

latent,  accident  caused  by,  153. 

of  plant,  knowledge  of,  and  acquiescence  in,  by  workman, 
effect  of,  35,  36,  39. 

Defence  of  Peeson  or  Peopeety,  assault  justifiable  in,  20, 131. 

Detinue,  action  of,  76,  77. 

Dieectoes  of  Company,  liability  of,  145,  146. 

Disability,  personal,  with  regard  to  limitation  of  actions,  46, 
185. 

DisciPLiNAEY  Powers,  as  ground  of  excuse,  9,  14. 

Discretionary  Power,  effect  of,  where  conferred  by  statute, 
16,  17. 

Dispossession, 

definition  of,  45. 
remedy  for,  ibid. 

Distress, 

effect  of  misfeasance  in  course  of,  47. 
on  cattle  damage  feasant,  181. 

Doo,  injury  by,  to  sheep  or  cattle,  scienter  need  not  be  proved, 
165. 

Drugs,  poisonous,  liability  for,  166. 


Easement,  53,  et  seq. 

Ejectment,  action  of,  45.     See  Itecovery  of  Land. 

Employees'  Liability  Act,  1880  (43  &  44  Vict.  c.  42),  33—39, 
176,  177. 
workman  can  contract  himself  out  of,  38. 

Employment, 

master  liable  for  torts  of  servant  in  course  of,  22 — 28. 
liability   of  master  for   injuries    incurred    by  workman 

during,  30 — 41. 
usual  course  of,  what  is,  22 — 26. 
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Enesty,  alien,  no  right  to  sue,  4. 

EXGINE, 

liability  for  damage  caused  by  sparks  from,  15,  IG,  165, 

166. 
must  not  be  erected  within  twenty-five  yards  of  carriage 

way  unless  concealed,  49. 

Entey, 

forcible,  40. 

in  cases  of  trespass, 

(1)  actual,  42. 

(2)  constructive,  ibid. 

Excuse,  various  grounds  of,  8  e(  seq. 

Execution,  as  affecting  title  to  goods,  75. 

Executive  Acts,  as  ground  of  excuse,  8,  12,  13. 

Executors, 

of  injured  party,  when  entitled  to  bring  action,  173 — 177. 
of  tort-feasor  when  liable  to  action,  177,  178. 

EXEMTLAET  DAMAGES,  83,    179, 

Exercise  of  Common  Rights,  as  ground  of  excuse,  9,  18,  19. 
Explosives,  liability  for  damage  caused  by,  IGG. 
ExPxnaiON  of  trespasser,  42,  46,  181. 

Faie  Comment, 

as  a  defence  to  an  action  for  libel  or  slander,  100 — 105. 

functions  of  judge  and  jury  in  cases  of,  100,  101. 

limits  of,  101. 

matter  commented  on  must  bo  actual  fact,  103. 

on  a  matter  of  public  interest,  what  is,  104,  105. 

False  Imi'ris^jnmknt,  133,  134. 
doforicpH  to  actir)!!  for,  ihid. 

how  di.stiu^ruislicd  from  malicious  prosecution,  136,  137. 
what  constitutes,  133. 

False  IlKPriESENTATioN, 
\vli;it  amounts  to,  138. 
no  defence  to  action  for,  that  defendant  had  nothing  to 

gain  by  it,  142. 
concerning  tlic  credit  of  another  must  bo  in  writing  and 

BJgned  to  ri.-nder  it  actif)iiablc,  113. 
when  made  by  agent,  liability  for,  140 — 149. 

13(2) 
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Fellov  Seevant, 

ir  jury  by,  liability  of  master  for, 

(1)  at  coimnon  law,  ;?0 — 33. 

(2)  under  Employers' Liability  Act,  1880..  33— 39. 

(3)  under  Workmen's  Compensation  Act,  1897.  .39 — 

41. 

Feeocious  ANIMAI.S,  liability  of  owner  for  injury  by,  164,  165. 
Finder,  right  of,  70. 

FlEE, 

liability  for  damage  caused  by,  105. 

caused  by  sparks  from  engine,  liability  for,   15,   16,  165, 
IGO. 

FiEEAEMS,  liability  for  damage  caused  by,  166. 

FoEciBLE  Entey,  46. 

FOEEIGN  SOVEEEIGN, 

can  sue  in  English  Courts,  7. 

exempt  from  civil  proceedings  unless  privilege  waived,. 
ibid. 

Fbaitd, 

absence  of  dishonest  motive  no  excuse,  nor  that  defendant 

has  nothing  to  gain  by  lying,  142. 
concealed,  effect  of,  with  regard  to  limitation  of  actions, 

45,  46,  186. 
definition  of,  138. 
expression  of  opinion  is  not,  140. 
liability  of  arbitrator  for,  11,  12. 
liability  of  agent  for,  146. 

liability  of  directors  and  company  promoters  for,  145,  146. 
of  agent,  liability  of  imncipal  for,  26,  146—149. 
mere  non-disclosm-e  is  not  necessarily,  140,  141. 
there  must  be  representation  false  in  itself,  or  combined 

with  suppression  of  truth,  140. 
the  representation  must  be  made  with  knowledge  of  false- 
hood, or  in  reckless  disregard  of  truth,  141. 
no  action  for,  wheu  defendant  honestly  believed  statement 

to  be  true,  141,  142. 
of  servants,  liability  of  employer  for,  22. 
statement  need  not  be  made  to  the  injured  party,  but  must 
be  made  with  intention  that  he  should  act  upon  it, 
144. 
it  mu.st  actually  deceive  him,  and  the  injury  must  be 
the  immediate,  not  the  remote,  consequence  of  such 
statement,  ibid. 

FEAtTDS,  Staittte  OF,  29  Car.  II.  c.  3,  s.  4 .  .143. 
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FtmyiSHED  House,  where  action  lies  for  fraud  in  letting  of, 
141,  note  (0- 

Gestuiees  by  deaf  and  dumb  person  are  a  slander,  not  a  libel, 
if  defamatory,  85. 

Geakt, 

rights  to  water,  acquired  by,  55 — 57. 
support,  acquired  by,  60. 
light,  acquired  by,  67. 

GxTEST,  injury  to,  51. 

Highway  Act  (5  &  6  WiU.  4,  c.  50,  s.  70),  49, 

HoESE,  sale  of,  in  market  overt,  75. 

House,  liability  for  nuisance  caused  by  non-repair  of,  05,  66. 

Husband, 

may  be  joined  with  wife  in  action  against  wife  for  tort 

committed  during  marriage,  6. 
liability  of,  for  torts  committed  by  wife,  ibid. 

for  torts  committed  by  him  against  wife's 
separate  property,  ibid. 

Identification,  doctrine  of,  159 — 101. 

Ijoioeal  Woek,  no  copyright  in,  79. 

IiiPEisONiTENT,  falsc,  133,  134,  136,  137. 

Inevitable  Accident,  as  ground  of  excuse,  9,  17,  18. 

Infant, 

when  liable  for  tort,  4. 

may  not  take  advantage  of  his  own  fraud,  5. 

disability  of,  with  regard  to  limitation  of  actions,  185. 

Injunction, 

to  restrain  nuisance,  Gt. 

publication  of  libel,  126,  127. 
when  granted,  180. 

I.NJUKIA  sine  DAMNO,   3. 

Inns  of  Couht,  acts  of,  when  privileged,  13. 
Innuendo,  92. 

Inteeeuption  for  less  than  a  year  is  no  bar  to  the  operation  of 
the  Prescription  Act  with  regard  to  ancient  lights,  68. 
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JonrDEB  of  husband  for  wife's  tort,  6. 

Joint  Tenants,  liability  of,  to  one  another,  for  trespass,  44. 

Joint  Tokt-feasoks  may  be  sued  jointly  or  severally,  183. 

Judge, 

privilege  of,  (1)  in  superior  Court,  10,  11,  lOS,  110. 

(2)  in  inferior  Court,  11,  108—110. 
defamatory  statements  by,    when   on   bench,    absolutely 

privileged,  108,  110. 
province  of,  (1)  in  action  for  libel  or  slander,  89,  94,  95, 
100,  101,  113. 
(2)  in  action  for  negligence,  154. 
liable  for  refusing  bill  of  hahean  corpus  in  vacation,  11. 
bill  of  exceptions,  ibid. 

Judicial  Acts,  as  ground  of  excuse,  8,  10,  11. 

Judicial  Peoceedings, 

defamatory  statements  in  course  of,  absolutely  privileged, 

108—110. 
reports  of ,  conditionally  privileged.  111,  121 — 123. 

Jurisdiction, 

when   action  will  lie    for    tort  committed   outside    the, 

182,  183. 
liability  of  magistrate  acting  outside  his,  11,  110. 

JUET, 

province  of,  in  action  for  libel  or  slander,  89,  94,  95,  100, 
101,  113. 
negligence,  154. 
defamatory  statements  by,  absolutely  privileged,  108 — 110. 

Jus  Teeth,  45. 

Justice  of  tue  Peace, 
privileges  of,  12,  13. 

when  liable  for  defamatory  statement,  110. 
liabiUty  of,  when  acting  outside  his  jurisdiction,  11,  110. 

Justification  as  a  defence  to  an  action  for  libel  or  slander, 
98—100.     See  Libel. 

Land  of  Anothee, 

position  of  person  injured  on,  48 — 53. 
recovery  of,  evidence  in  action  for,  45. 

Landloed, 

when  action  of  trespass  is  maintainable  by,  43,  44. 
liability  of,  for  misfeasance  in  distraining,  47.  _ 

for  damage  caiiscd  by  ruinous  promises,  65,  66. 
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Law  of  Libel  AjourDiiENT  Act,  1888.  .124,  125. 

Lawful  Business,  right  of  person  coming  on,  to  safe  condition 
of  premises,  51 — 53. 

Leave  and  Licence, 

as  ground  of  excuse,  9,  19. 

as  defence  to  an  action  of  trespass,  44. 

for  assault,  20,  131. 
Libel, 

■what  is  a,  84—89, 

burden  of  proof  on  person  who  alleges  that  words  are 

defamatory,  90. 
distinguished  from  slander,  84 — 86. 
damage  presumed  in  cases  of,  84,  85. 
how  to  determine  whether  a  statement  is  defamatory,  89. 
injunction,  Court  may  restrain  publication  by,  126. 

how  obtained,  ibid. 
innuendo,  where  necessary,  92. 
judge,  province  of,  in  actions  for,  89,  94,  95,   100,  101, 

112,  113. 
JTiry,  province  of,  in  actions  for,  ibid. 
liability  for  repetition  of,  96,  97. 
publication  of,  93 — 95.     See  rublicatioti. 
special  defences  in  action  for,  98. 
justification,  98—100. 

fair  comment,  100 — 105.     ^ee  Fair  Comment. 
privilege,  lOG — 125.     &ee  Privilege. 
apology,  98,  125,  126. 
what  plaintiff  must  prove  where  words  are  not  defamatory 

in  their  ordinaiy  sense,  91. 
words  must  refer  to  some  particular  individual,  86. 

must  affect  plaintiff's  character,  or  professional  or 

trade  reputation,  87,  88. 
must  refer  to  plaintiff  himself,  87. 

Libellous  Woeks,  no  copyright  in,  79. 

LiBEuxm  Tenementusi  as  defence  to  an  action  for  trespass,  44. 

LlCEN-SEE, 

definition  of,  50,  51. 

position  of,  with  regard  to  injuries  suffered  by,  ilnd. 

Light, 

right  to,  07 — 09. 
how  acfjuired,  07.  68. 
extent  of,  08,  69. 

Light  and  Aib,  right  to,  a  misleading  phrase,  66,  07. 
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Limitation, 

Statutes  of,  45,  46,  185,  186. 
time  runs, 

(1)  from  commission  of  wrongful  act  where  wrong 

actionable  ;)rr  sf,  186. 

(2)  from    plaintiflF's    first   sustaining"  actual    injury, 

where  wrong  only  actionable -on  proof  of  special 

daraagre,  ihid. 
time  of,  under  Employers'  Liability  Act,  37. 
eSect  of  various  personal  disabilities,  185. 

Loss  OF  Seevice,  80 — 82. 

Lunatic,  disability  of,  with  regard  to  limitation  of  actions,  185. 


Machinery,  erection  of,  within  twenty-five  yards  of  carriage 
way  illegal,  unless  concealed,  49. 

Malice, 

in  fact,  106. 
in  Law,  ibid. 

Malicious  Aeeest,  137. 

Malicious  Peosecution,  134 — 137. 

action  of,  what  plaintiff  must  prove  in,  134 — 136. 

lies  against  a  corporation,  7,  136. 
distinguished  from  false  imprisonment,  130,  137. 

Maeket  Overt, 

meaning  of,  74. 

effect  of  sale  in,  72 — 75. 

Married  Woman, 

now  under  no  disability  with  regard  to  limitation  of 
actions,  185,  note  {b). 

liability  of,  6. 

may  sue  or  be  sued  as  feme  sole,  ihid. 

may  sue  husband  in  tort  for  protection  of  separate  pro- 
perty, ibid. 

Married  Women's  Peopeett  Act,  1882  (45  &  40  Vict.  c.  75),  5. 

Mastee, 

liability  of,  for  servant's  tort,  22 — 27. 
fraud,  26. 
to  servant  for  injuries  during  service,  30 — 39. 
when  servant  acts  contrary  to  orders,  22,  25,  26. 
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Master  and  Seevant, 

when  action  lies  against  third  party  for  loss  of  service, 

80—82. 
relationship  of,  as  affecting  action  for  seduction,  82,  83. 

Mattee  of  Public  Inteeest,  what  is,  104,  105. 

Maxems  of  Law, 

"  Actio  personalis  moritur  cum  persona,"  173. 
"  Omnia  prsesamuLtur  contra  spoliatorem, "  71.       . 
"  Sic  utere  tuo  ut  alienum  non  J:cdas,"  161. 
"  Volenti  non  fit  injui'ia,"  19,  36,  39. 

Mathem,  131. 

Mebchant  Ship,  when  master  of,  may  use  force,  14. 

Meechant  Shipping  Act,  159. 

Misbepeesentation,  138  et  seq.     See  Fraud. 
of  agent,  (1)  liability  of  agent,  146. 

(2)  liability  of  principal,  26,  146—149. 

.  Necessity, 

acts  done  of,  as  ground  of  excuse,  9,  20. 
as  defence  to  an  action  for  trespass,  44. 

Negligence, 

definition  of,  lol. 

contributory,  lo8.     See  Contributor!/  Xegligence. 

extent  of  liability  for,  150— lo3. 

knowledge  of  and  acquiescence  in,  by  workman  a  bar  to 

action  under  Employers'  Liability  Act,  35 — 37. 
of  railway  company,  15,  16. 
province  of  judge  and  jury  in  action  for,  154. 
when  defendant  must  prove  that  he  was  exercising  due 

care,  ihul. 
what  phiintiff  must  prove  in  action  for,  154 — 156. 
when  presumed  in  action  for,  ibid. 

Negotiable  Instkttment,  73. 

title  to,  can  be  acquired  from  person  wlio  has  no  title, 
ibid. 

Newsvendoe,  liability  of,  for  libel,  in  paper  he  sells,  97. 

Normal  Kioiit  to  Sue,  exceptions  to,  8 — 20. 

Notice  of  Action, 

xuidtr  P^nijiloyrrs'  Liability  Act.  37,  38. 
Workmen's  CoinpeuHatiou  Act,  39. 
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Nuisance, 

definition  of,  G3. 
iibatemcut  of,  64,  181. 

as  defence  to  action  for  trespass,  44. 
public,  63. 
private,  64. 
remedies  for,  64. 
causing  damage  to  property,  65. 
personal  discomfort,  ihid. 
that  act  is  otherwise  beneficial  is  no  defence  to  indict- 
ment for,  66. 
nor  that  plaiatifp  himself  came  to  the  nuisance,  ibid. 
by  reason  of  ruinous  condition  of  premises,  65. 

Occupier, 

liability  of,  for  ruinous  condition  of  premises,  65. 
when  action  for  trespass  maintainable  by,  43. 

Omnia  pejesumuntuk  contea  spoliatgeem:,  7 1 . 

Owner,  when  action  for  trespass  maintainable  by,  43. 

Parent, 

right  of,  to  exercise  reasonable  force  and  restraint,  14. 
to  chastise  child,  134. 

Parliament,  absolute  privilege  of  debates  in,  107. 

Parliamentary  Reports,  privilege  of ,  107,  123,  124. 

Passenger,  rights  of,  153,  170 — 173. 

Patent, 

what  i^  a,  78. 

time  for  which  it  runs,  ibid. 

Peeson, 

torts  to  the,  130 — 137. 
liability  for  injuries  to, 

when  entering  premises  on  lawful  business,  51 — 53. 

when  injured  on  land  of  another,  48 — 53. 
injured,  effect  of  death  of,  173 — 177. 
private,  powers  of,  to  arrest,  134. 
disability  of,  when  beyond  seas,  185. 

Poisonous  Drugs,  Hability  for,  166. 

Possession, 
actual,  43. 
constructive,  ibid. 
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Po'vrEES  co^TEEEED  BY  Law,  as  ground  of  excuse,  9,  14 — 1". 

Peemises,  liability  for  ruinous  state  of,  65. 

Peesceiption, 

rights  to  water  acquired  by,  55. 
support  acquired  by,  60. 
light  acquired  by,  68. 

Pedjcipal  akd  Agext, 

liability  of  principal  for  misrepresentation  of  agent, 

(1)  when  principal  knows  representation  to  be  false, 

146—148. 

(2)  when  principal  thinks  representation  to  be  true, 

148,  149. 

Peivilege, 

of  persons  acting  under  statutory  powers,  12,  13. 

exercising  quasi-judicial  powers,  13,  14. 
as  defence  to  action  for  libel  or  slander,  106 — 125. 
is  absolute  (malice  immaterial)  in  three  cases,  lOG — 112. 
which  are : — 

(1)  parliamentary  proceedings,  107. 

(2)  judicial  proceedings,  108 — 111. 

(3)  naval  and  military  affairs,  111,  112. 

is  qualified  (rebutted  by  proof  of  actual  malice),  lOG,  107, 
112 — 125,  in  the  following  cases  : — 
I.  Duty,  113  —  119. 

A.  Communication  in  pursuance  of  duty  owed 

to  society,  113 — 118. 

a.  Character  of  servants,  115,  116. 
3.  Other  confidential  communications  of 
a  private  nature,  116,  117. 
if  volunteered,  jirivilegc  not  lost,  116. 
presence  of  third  parties  docs  not  necessarily 

destroy  privilege,  117. 
unnecessary  publication  may  destroy  privilege, 

117. 
nature  of  the  duty,  113,  114. 

B.  Communications  made  in  self-defence,  118, 

119. 

a.  To   protect  defendant's    jirivate   in- 
terests, 118. 

(3.  Provoked  by  previous  attack,  xh\d. 

II.  Interest — i.e.,  communications  to  protect  com- 
mon interest,  119,  120. 
nature  of,  120. 
howJost,  120,  121. 
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Privilege  — contuiucd. 

is  qualified  (rebutted  by  proof  of  actual  malice)  in  the  fol- 
lowing cases — continued. 

III.  Fair  reports  of  proceedings,  121 — 125. 

A.  In  Courts  of  Justice,  121 — 123. 

common  to  individuals  and  newspapers,  121. 
of  «•  jy(7;7e  proceedings,  121,  122. 

B.  In  Tarliament,  123,  124. 

C.  In  public  meetings  hi/  Law  of  Libel  Amend- 

ment Act,  1888,  a.' 4..  124,  125. 
how  lost,  124. 

Peomissoey  Note,  title  to,  can  be  acquired  from  person  who 
has  no  title,  73. 

Peomotees  of  Company,  liability  of,  145. 

Peopeety, 

assault  justifiable  in  defence  of,  131. 
torts  to,  42 — 79. 

Peosecittion,  malicious,  134 — 137.     See  Malicious  Prosecution. 

Peosimate  Cause,  in  cases  of  negligence,  156,  157. 

Public  Capacity,  what  acts  done  in,  privileged,  9 — 13. 

Public  Inteeest,  matter  of,  what  is  a,  101,  105. 

Public  Officee, 

when  liable  for  acts  done  in  execution  of  process  of  law,  12. 
time  within  which  action  must  bo  brought  against,  12, 13. 

Public  Peace,  assault  justifiable  in  preservation  of,  131. 

Publication, 

of  libel  or  slander,  93— 9G. 
always  necessary,  93. 
what  is,  93 — 96. 
none  by  husband  to  wife,  94. 
by  wife  concerning  husband  is,  ibid. 
by  mistake,  95. 
functions  of  judge  and  jury,  as  to,  94,  95. 


Qua'eey,  if  within  fifty  yards  of  highway,  must  be  fenced, 
45,  49. 

Quasi-Judicial  Acts,  when  privileged,  9,  13,  14. 
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Railway  Company, 

liability  of,  for  acts  of  servants,  24,  25. 
negligence  of,  15,  16,  27,  28,  153,  156—158. 

Ratification,    subsequent,   only  possible  -where  act   done  at 
time  on  principal's  behalf,  21. 

Reasonable  and  Peobable  Cavse,  plaintiff  must  prove  absence 
of,  in  action  for  malicious  prosecution,  136. 

Recaption,  75,  181. 

as  defence  to  action  for  trespass,  44. 

Recoveby  of  Land, 
action  for,  45. 

time  within  which  it  must  be  brought,  45,  46. 

Re-entey,  peaceable,  46,  181. 

Release,  to  one  joint  tort-feasor  no  discharge  of  others,  183. 

Restemes, 

judicial,  179. 
extra-judicial,  181. 

Rejtedy  of  private  person  for  infringement  of  special  statutory 
duty,  181. 

Repetition  of  libel  or  slander,  liability  for,  96. 

Replevin, 

action  of,  77. 

where  brought,  il/id. 

time  within  which  to  bo  brought,  ihid. 

Repoets, 

of  parliamentary  proceedings,  privilege  of,  108,  123,  124. 
of  judicial  proceedings,  i)rivilcgc  of.  111,  121 — 123. 
of  «xyM>7tl)roccedingH,  privilege  of,  121,  122. 
in  newspaper  of  proceedings  at  public  meetings,  when 
privileged,  124,  125. 

ReveiiSionkr.  whc'ii  action  for  trespass  can  be  maintained  by, 
43,  44. 

RlOUT, 

in  personam,  infringed  liy  breach  of  contract,  2. 
in  rein,  infringed  by  tort,  iOid. 
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ElPAEIAN  PrvOPmiTOE,  ■'    " 

rights  of,  ijl — .59. 

over  artificial  watercourses,  55 — 57. 
over  natural  streams — 

(a)  above  fyround,  5i,  55. 

(3)  below  ground  in  clearly  defined  cliannols,  55. 
(7)  where  percolating,  or  in  undefined  channels, 
57—69. 

Ruinous  Coxdition  of  Premises,  liability  for,  65,  66. 

Ruinous  Housk, 

no  action  for  non-disclosure  of  state  of,  if  let  unfurnished, 
141. 

contra  if  let  furnished,  141,  note  {1). 


Sale  of  Goods  Act,  1893 . .  73—75. 

Sale  of  Goods  in  Market  Overt,  73,  74. 

Scienter,  1G5. 

Seduction, 

action  of,  82,  83. 

generally  none  by  servant  against  master,  83.      See 

Master  and  Servant. 

Self-defence, 

assault  justifiable  in,  '20,  \?>\. 
as  ground  of  excuse,  9,  20. 

Separate  Property  of  Wife  liable  for  her  torts,  5,  6. 

Servant, 

who  is  to  be  deemed  a,  27. 

who  is,  within  Employers'  Liability  Act,  33. 

within  Workmen's  Compensation  Act,  39. 
how  distinguished  from  independent  contractor,  27. 
not  liable  for  conversion  on  refusal  to  deliver  goods  on 

demand,  71. 
liability  of  master  for  torts  of,  22 — 30. 

fraud  of,  26,  146—149. 
injuries  incurred  by,  during  service, 
"30—41. 
liability  for  torts  committed  on  master's  behalf,   or  T)y 
master's  orders,  21,  22. 

Service, 

loss  of,  80—83. 

when  presumed  in  action  for  seduction,  82. 

no  excuse  for  commission  of  wrong,  10,  21,  22. 
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Sheep,  injuries  to,  by  dog,  165. 

Ships,  collision  between,  Adnuralty  rule  in  cases  of,  159. 

Sic  uteee  txjo  ut  axiexoti  non  ls;das,  161. 

Slaxdee.     See  Libel. 
what  is  a,  84. 
Court  can  restrain  by  injunction,  126 — 128. 

how  obtained,  ibid. 
repetition  of,  liability  for,  96. 
special  defences  in,  98 — 125.     See  Libel. 
special  damage  must  usually  be  proved,  85,  96. 
•where  damage  presumed,  96. 
of  goods,  87,  88,  129. 
of  title,  128. 

Slakdek  of  Wojien  Act,  1891.  .96. 

SoticiTOE,  privilege  of,  for  defamatory  statements,  109,  117. 

SOVEEEION, 

command  of,  no  excuse,  if  command  unlawful,  10. 
foreign, 

can  sue  in  English  Court,  7. 

exempt  from  civil  proceedings  unless  privilege  waived, 
ibid. 

SPEDfo  Guns, 

illegal,  save  in  dwelling-house  by  night,  49. 
trespasser  wounded  thereby  can  maintain  action,  ibid. 

State,  Act  of, 

as  ground  of  excuse,  8 — 10. 

none  between  sovereign  and  subject,  10. 

Statute, 

limitation  of  action  against  person  acting  under,  185,  186. 

Erotection  to  person  acting  uudcr,  12,  13. 
ow  far  a  defence  to  action  for  nuisance,  14 — 17. 
effect  of  remedy  given  by,  on  jiarty  injured  by  breach  of, 

181,  182. 
where  no  remedy  given  by,  position  of  party  injured  by 

breach  of,  ibid. 
effect  of  dis(Tctionary  power  conferred  by,  10. 

Statutes  of  Limitation,  45,  46,  1S5 — 187. 

Stolen  Peopebty,  effect  of  conviction  of  tliief  on  ownership 
of,  74. 

StTHiuoR  Court, 

definition  of,  10. 

privilege  of  judges  of,  11,  108—110. 
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Support,  Right  to, 

indopemli'nt  of  ncf^'ligenco,  Gl. 

uf  laiui  imwoitrlited  by  buildings,  59. 

weighted  by  buildings,  how  acquired,  60. 

Tenants  in  Common,  liability  of,  to  one  another,  for  trespass, 
44. 

Tenteeden's  (Lokd)  Act  (9  Geo.  IV.  c.  14),  143. 

Thtef,  effect  of  conviction  of,  on  ownership  of  stolen  property, 
74. 
can  sometimes  give  good  title  to  stolen  property,  73. 

Title, 

to  chattels  personal  cannot  as  a  rule  be  acquired  fronx 

person  who  has  no  title,  72,  73. 
exceptions  to  above  rule,  7-< — 75. 
to  goods,  when  judgment  affects,  75. 

TOET, 

distinguished  from  crime,  1. 

breach  of  contract,  2. 

breach  of  certain  personal  relations, 
ibid. 
founded  on  contract,  170 — 173. 
committed  abroad,  when  actionable  here,  182,  183. 
newness  of,  no  objection  to  action,  2. 
method  of  proceeding  where  tort  is  also  a  crime,  167 — 170. 

ToET-FEAsoE,  effect  of  death  of,  173,  177,  178. 

Teade  Mark, 

defiuiti'in  of,  79. 
property  in,  ibid. 

Teespass, 
to  land, 

definition  of,  42. 

damage  need  not  be  proved  in  action  for,  ibid. 

when  action  maintainable  for,  4 J. 

remedies  for,  42. 

time  within  which  action  must  be  brought,  45. 

who  may  bring  action  for,  43,  44. 

defences  to  action  for,  44. 
to  goods, 

definition  of,  69. 

distinguished  from  conversion,  70. 

who  may  sue  for,  76. 

remedies  for,  76,  77. 
on  the  case,  action  of,  76. 
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Tbespassee, 

ab  initio,  46. 

injury  to,  liability  for,  48. 

expulsion  of,  42,  46,  181. 

"  Teespassees  wnx  be  Peosecdted,"  effect  of  such  notice,  47. 

Teovee,  action  of,  76,  77. 

Tetjth, 

as  defence  to  an  action  for  libel  or  slander,  98—100. 
to  a  prosecution,  98,  note  («). 

XJNTvzESinES,  acts  of,  when  privileged,  13. 

Vindictive  Dajiages,  83,  179. 
Volenti  non  fit  Injxteia,  19,  36,  39. 
VOLUNTEEE,  liability  for  injury  to,  32,  33. 

Waeeant,  justice's,  protection  of  constable  acting  under,  12. 

Waste, 

definition  of,  61. 

■who  are  liable  for,  62,  63. 

voluntary,  62. 

permissive,  ibid. 

legal,  ibid. 

equitable,  ibid. 

Watee, 

flowing  through,  or  under,  land,  rights  with  regard  to, 

.54—59. 
drawing  off,  .'58,  59. 
fouling,  58. 

percolating,  rights  with  regard  to,  57,  58. 
CHcape  of  stored,  liability  for  damage  caused  by,  161 — 163. 

Wateecoukses, 

natural,  54,  55,  57 — 59. 
artificial,  55 — 57. 

Wife, 

torts  by,  5,  6. 
torts  against,  6. 

by -husband,  iVnV/. 
liability  of  husband  fur  torts  of,  ibid. 

y.  14 
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Windows,  existing  right  to  light  not  lost  by  alteration  of, 
C8,  69. 

WiEE,  barbed,  when  a  nuisance,  50. 

Witness,  absolute  privilege  of,  108,  109. 

Women,  slander  of,  96. 

WOEKMAN, 

rights  of,  (1)  at  common  law,  31 — 33. 

(2)  xindor    Employers'    Liability    Act,     1880,. 

33—39. 

(3)  under  Workmen's  Compensation  Act,  1897 . . 

39—41. 

Woekmen's  CosrPENSATiON  Act,  1897.  .39— 41. 

Weongdoee, 

ratification  by  principal,  21. 

effect  of  death  of,  173,  177,  178. 

liable  for  natural  and  probable  consequences  of  his  act, 

179,  180. 
liable,  in  some  cases,  for  special  consequences,  180. 

Wrongdoees, 

no  contribution  between,  184. 

joint,  may  be  sued  jointly  or  severally,  183. 
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